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President’s Page 


The Rules We Live By 


The Codes and Rules of Procedure under which they must 
operate are to lawyers nearly as important as his Missal, his Book 
of Common Prayer, or his Church Discipline is to the cleric. 


Important changes in the Federal Rules of Civil Procedure 
are imminent. 


I am endeavoring to procure and forward to each of you the 
full text of these new proposals. If I am able to do so, you will 
receive them perhaps before you read this page. You owe it to 
yourself and to your clients to make a careful study of these 
proposals. 


The pending proposals are capably discussed in this issue of 
the Journal by Robert P. Hobson, one of our own members. An- 


other member, Lon Hocker, has also made, in the December 1954 
issue of The St. Louis Bar Journal, an able contribution to the 
pending discussion. 


The writer addressed a letter to the Committee suggesting 
that the deadline date for the submission of comments to the Com- 
mittee be extended from December 1, last, to March 1, next. 
Others may have done the like. At any rate, this has been done. 


It is, therefore, not too late to procure local bar associations 
to consider and act upon these proposals. If, however, your views 
are not adequately expressed in some such manner, you would 
be well advised to write the Committee a letter, letting it have the 
benefit of your thinking on these subjects. Let’s make this a 
genuine referendum! 


To each and every one of you peace, prosperity and happiness 
throughout the New Year. 


STANLEY C. Morris 


President 
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Current Decisions 


GEorGE W. YANCEY, EDITOR 
Birmingham, Alabama 


" IOLATION of a statute or city ordi- 
nance, though it may constitute 
negligence, is not actionable, unless such 
violation causes injury to one for whose 
benefit statute or ordinance was enacted. 
“City Ordinance limiting speed to 15 
miles per hour when approaching within 
50 feet and when traversing an intersection 
at which motorist’s view of traffic on in- 
tersecting street is obstructed was not ap- 
plicable in suit for injuries sustained by 
pedestrian when struck by automobile driv- 
en by defendant, regardless of whether ac- 
cident occurred at a blind intersection, 
where pedestrian and motorist were in 
plain view of each other for more than 50 
feet before defendant reached intersec- 
tion.—McCloud v. Williams, 60 So. (2d) 
339 (Ala.). 

In Whitaker v. Blackburn, 74 So. 2d 
(Fla.) 794, the Florida Supreme Court held 
it was error to compel counsel to deliver to 
opposing counsel a transcript, of a private 
and unofficial nature, merely because 
transcript had been used as an aid in the 
examination of a witness to get questions 
and answers put and made. The transcript 
was of an interview or interrogation of a 
prosecuting witness by the attorney for the 
defendant. 

Of further interest is the case of National 
Surety Corporation v. Windham, et al., 74 
So. 2d (Fla.) 549, holding that a minor who 
agreed to drive intoxicated assured to a 
sanitorium in assured’s own automobile, in 
order that assured might obtain an alco- 
holic cure, in return for a fee, was an inde- 
pendent contractor rather than employee 
within meaning of liability policy exclud- 
ing from coverage injuries received by an 
employee engaged in employment of as- 
sured where benefits therefor were re- 
quired to be provided under Workmen's 
Compensation iaw. (Contributed by C. 
Clyde Atkins, Miami, Florida). 

Digest of Continental Casualty Co., et al. 
v. Weeks, et al., 74 So. 2d, (Fla. 1954) 367. 

On December 2, 1951 Ralph Parnell, 
while driving an automobile owned and 
leased to him by appellant Acme U-Drive- 
It Service, Inc. (hereinafter “Acme”), was 
involved in an accident which caused his 
death and injured others. At that time the 
two liability insurance policies here in suit 
were in effect. One was issued by appel- 


lant Continental Casualty Company (“Cop. 
tinental”) to Acme. There would be no 
doubt that this policy covered one in Pz. 
nell’s status were it not for the following 
language therein contained: 


“3. Application of Insurance 
* * # 


“(b) The insurance does not apply: 


“(4) to any liability for such loss as js 
covered on a primary, contributory, ex. 
cess, or any other basis by insurance in 
another insurance company.” 

Parnell had liability insurance on his 
own automobile issued by appellee Aetna 
Casualty and Surety Company (“Aetna”). 
This policy covered him, in the usual 
terms, while he was driving another car, 
but contained the following proviso: 

“15. Other Insurance 
“(a) * * * provided, however, the in- 
surance with respect to temporary sub- 
stitute automobiles under Insuring 
Agreement IV or other automobiles un- 
der Insuring Agreement V shall be excess 
insurance over any other valid and col 
lectible insurance available to the In- 
sured, either as an Insured under a pol- 
icy applicable with respect to said auto- 
mobiles or otherwise.” 

The question before the court was 
whether Continental’s policy constitutes 
“other valid and collectible insurance” 
within the meaning of the quoted portion 
of Clause 15(a) of the Aetna policy. The 
trial court answered this question in the 
affirmative. It held that Continental was 
liable to its policy limits for all sums the 
plaintiffs in the negligence suits might re- 
cover and gave no effect to Clause 3(b) (4) 
of Continental’s policy. 

The trial court agreed with the defen- 
ants (appellees) position that the majority 
rule given in 8 Appleman’s Insurance Law 
and Practice, §4914, applied. This rule is 
that when the owner of an automobile “has 
a policy with an omnibus clause, and the 
additional insured also had a non-owner 
ship policy which provides that it shall 
only constitute excess coverage over and 
above any other valid and collectible im 
surance, the owner’s insurer has the pt 
mary liability.” 

The Florida court, in rejecting the above 
contention, held that this rule did not g0 
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far enough because it did not take into ac- 
count the presence of the “exclusion” 
cause above quoted. 

Relying upon Penn v. National Union 
Indemnity Co., 5 Cir., 68 Fed. 2d 567, and 
McFarland v. Chicago Express, Inc., 7 Cir., 
90 Fed. 2d 5, 6, the Supreme Court of 
Florida ruled that the provision in Con- 
tinental’s policy that “this insurance does 
not apply” should have been enforced by 
the trial court. When this is done in light 
of the facts concerning the existence of 
other insurance, the policy is found not to 
be valid and collectible in this instance. 
(Contributed by C. Clyde Atkins, Miami, 
Florida.) 

In Butcher v. Stull, 82 S.E. 2d 278 (de- 
cided June 8, 1954) the Court held that 
while evidence of insurance coverage may 
not ordinarily be introduced, and is cause 
for mistrial if introduced, a witness who 
testified as to measurements at the scene 
of the accident could be cross-examined to 
the point of showing his employment by 
an insurance agency, in order to disclose 
his bias. The Court said this was a case of 
first impression in West Virginia. 

In Collins v. New York Casualty Com- 
pany, 82 S.E. 2d 288 (decided June 1, 1954) 
the Court held that a person who had per- 
mission of the owner to use an automobile 
for a stated purpose was not an additional 
insured under the policy where he had de- 
parted from the stated purpose and was 
off on some unrelated personal mission. 
The Court discussed the so-called strict 
tule holding that deviations, no matter 
how slight, would defeat liability; the lib- 
eral rule that permission once given ex- 
tends to uses not contemplated by the own- 
er and the so-called middle ground rule. 
It said it intended to adopt the latter rule. 
In this case the owner had given permis- 
sion to use the automobile for a specified 
purpose within the city with the under- 
standing that it would be returned within 
an hour; the borrower using the car be- 
yond the city limits and for more than 
four hours past the time within which he 
had promised to return it. 


In Fidelity Mutual Life Insurance Co. 
v. Simms, 82 S.E. 2d 312 (decided June 8, 
1954) the Court held that insurance com- 
pames which were foreign corporations 
were required to qualify under express 
statutes applicable to insurance corpora- 
lions and were not governed by the gen- 
eral state statutes relating to foreign corpo- 
tations. Thus the foreign insurance corpo- 
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rations paid fees required of insurance 
companies but were not called on to pay 
license fees and taxes collected from for- 
eign non-insurance corporations. (Contri- 
buted by Paul S. Hudgins, Bluefield, West 
Virginia). 


CASE OF UNUSUAL RESULT CON- 
CLUDED AT TRIAL COURT LEVEL 
WHEREIN PROPERTY OWNER SUED 
TUNNEL CONTRACTOR FOR AL- 
LEGED UNDERMININGOF BUILDING 

Plaintiff, a property owner, brought 
suit for $100,000 against contractor who 
had driven four-foot sanitary sewer tun- 
nel for ninety feet along sidewall of 
building twenty-two feet below surface and 
eight feet from building. Uncontroverted 
was fact that plaintiff's building had 
cracks three inches wide which developed 
during tunneling operations. Building 
wall was out of plumb three inches and 
threatened to collapse. Water Company 
was joined as defendant because of alleged 
water main leaks in vicinity of tunneling 
operations. 

Plaintiff alleged and attempted to prove 
settling of building foundation due to 
negligent conduct of both defendants, but 
placed major reliance and emphasis upon 
fact that building had cracked while tun- 
neling was in progress. 

Jury on first ballot returned a verdict for 
both defendants when overwhelming evi- 
dence was produced (1) that foundation 
had not settled and that cracks were expan- 
sion cracks not settlement cracks and were 
not result of tunneling, and (2) that tun- 
neling operations were conducted in care- 
ful and approved manner and that water 
company cake were too far removed to af- 
fect building. Particularly effective was 
demonstration for jury of how metal tun- 
nel liner was assembled by sand hog who 
did the work under plaintiff's building. 

Most interested parties before trial con- 
cluded that case could not be successfully 
defended. Case was won by defendants be- 
cause plaintiff relied upon erroneous be- 
lief that building cracks resulted from set- 
tling of foundation which defendants 
proved had not happened by both expert 
and practical witnesses and by jury view of 
premises. 

Damous, et al. v. Nance & Vivadelli, 
et al., Common Pleas Court of Kanawha 
County, West Virginia, November 29, 
1954. 

(Contributed by Wilson Anderson, of 
Charleston, West Virginia). 
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Trends Which May Influence the Future and Nature of 
Automobile Liability Litigation* 


W. J. Hynes, Secretary 
Employers Mutual Casualty Company 
Des Moines, Iowa 


AM happy to appear in Omaha. This 

town has many pleasant memories for 
me. When I was a kid, my people were 
in the coal business in southern Iowa. My 
folks put thousands of tons of old Smoky 
Hollow coal in south Omaha stockyards 
and along the Burlington Lines in your 
state. My first job was traveling in Ne- 
braska along the Burlington, talking Iowa 
coal to dealers. I watched your football 
team at Lincoln win many games and lose 
a few. Many close lawyer and doctor 
friends of mine have graduated from 
Creighton and Nebraska. 

Your chairman assigned me the subject, 
“Trends Which May Influence the Future 
and Nature of Automobile Liability Litiga- 
tion.” I don’t know why you want to hear 
about such trends here in Nebraska unless 
you want to worry along with the casualty 
industry on some of its problems. You here 
in Nebraska are one of the pillars of the 
great middle west where excessive verdicts 
are the exception to what some call a gen- 
eral rule. Out here you have faith in your- 
selves and boundless faith in the future. 
Early in life you learned the lesson to store 
away enough food from the garden to 
stretch over the long winter, and that any 
fellow too lazy to shovel a path to his dog 
house would end up broke. 

A few seconds ago I mentioned the sub- 
ject of coal. In my lifetime we have seen the 
market disappear for this product in many 
industries. Why? Because the coal indus- 
try did not grow with the times! 

Along with the football coaches, you can 
find some long faces in the casualty insur- 
ance industry. Some are using a language 
foreign to Nebraska ears—of alarm, of in- 
action, of timidity. If you read press re- 
leases quoting the coach during the week, 
you find yourself puzzled and confused 
when it comes to laying a two-bit bet on 
next Saturday’s game. 

If you pick a fellow and ask him a ques- 
tion, and if he says, “No comment!” he’s 
a big-shot. If he says, “I refuse to an- 
swer!”, he’s a questionable-shot, and if he 


*Delivered before Nebraska Bar Association. 


says, “I don’t know!”, he’s an ordinary 
confused citizen. So, from a confused cit. 
izen’s viewpoint, I will tell you what some 
people are predicting: 


1. We will price ourselves out of the 
market. 

2. The juries want to pay the injured 
party regardless of blame. 

3. We will end up with a plan similar 
to Workmen’s Compensation. 


No man can predict the future, but peo- 
ple who see always look ahead. The indus. 
try will be better off, and so will the legal 
profession if we spend our time and ou 
energies correcting any evils in our own 
house and in that way make the future. 

It is not healthy for the industry to go 
around with long faces predicting that this 
and that is going to happen. This is not 
the time for loose talk nor the time to get 
the —_ nor the time to live in a world 
of gloom nor the time to sit and wring our 
hands. 

For twenty years we have lived under 
constant crisis and emergency and have 
been on what some refer to as an “eco- 
nomic bender.” We have consumed two 
wars, inflation, hand-outs, deficit spending, 
and high taxes. Is it any wonder we have a 
hangover? Is it any wonder if some of it 
has reached into the casualty industry? 

If members of the industry keep predict- 
ing long enough and loud enough, then 
some of these things may happen. 

We must be humble enough to admit 
that the casualty industry does have some 
problems and troubles. Some of us are 
dragging our feet; some of us are attempt 
ing to find an easy way out of these trou: 
bles. There are no short-cuts. The pasture 
always looks greener on the other side of 
the fence. I know of no plan from an) 
foreign spot that looks better than the 
American plan. These problems are not 
stuffy, even if some of the characters trying 
to solve them may be stuffed shirts. _ 

Here in Nebraska you are still standing 
on both feet. You know that God will pro 
vide if you get out and scratch. You learn 
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ed a long time ago that the outside of a 
horse is good for the inside of a boy. 

Your fathers and mothers were men and 
women of great faith. Your state was built 
by men and women of great courage and 
daring who had confidence in themselves 
and were willing to risk their lives for what 
they wanted. This state, this country was 
not built by men of little faith nor by those 
that were over-cautious and afraid. It was 
built by men who bounced off the canvas 
many times but always had the “guts” to 
come back. 

There are times when we have to operate 
without a circus net under us. There is no 
substitute for backbone whether you are in 
the law business, the cattle business, or the 
casualty insurance business. You can’t be 
the boss of a hamburger stand without 
some headaches. All of the Vishinskys in 
the world could not have sent your grand- 
parents to the cellar. 

Too many bosses have forgotten the les- 
sons they picked up on the court house 
square. All some of these problems require 
is some one to sit down and think them 
out. I have a friend who has the habit of 
saying, “Have you lived long enough to 
know what it’s all about?” Recently, he 
told me that he called a friend of his who 
was sick at home and who had a telephone 
at the bedside. He asked that question of 
his friend. The friend replied: 


“Yes, I have! If I had my life to live 
over again, I would have spent more 
time on the courthouse square, got my- 
self a good sharp knife and a soft piece 
of wood and whittled a lot more than I 
did and thought things out!” 


Some of us are more alarmist in one way 
or another than others. Recently a friend 
of mine got a sudden grip around his 
heart. It scared the tar out of him. He 
went to his family doctor. The doctor 
checked him, and finally the doctor said: 


“How do you sleep, laying on your 
arms with the arms extended up under 
the pillow with your head on top of 
them?” 

My friend said, 
“Yes, that’s the way I sleep!” 


The doctor then said, “That's what's 
wrong. You've pulled a muscle. So from 
now on you sleep with your arms down be- 
side your body, and you won't be bothered 
with this catch around your heart.” 

The industry has some aches and pains 
and a few pulled muscles, but nothing that 


can’t be corrected with common horse 
sense, plenty of exercise of the brain that 
God gave us and hard work. 

Boiled down to simple language, I would 
like to mention a few trends that are in 
the air: 


i. There are too many severe accidents 
that cost too much. 

2. The public is yelling on the cost of 
automobile insurance. 

3. What is the industry going to do 
with the fellow who has no insurance and 
doesn’t give a damn whether he has or 
not. 

4. What is the legal profession going 
to do about the delays in getting cases 
up for trial? In some jurisdictions, in 
particular the metropolitan areas, it 
takes all the way from two to three to 
four years to get into court. Professor 
Fred Lewis of Drake University recom- 
mends that the insurance carriers extend 
medical pay coverage to include a dis- 
ability coverage and have a set schedule 
of fees for injuries in the assured car. 
Under his plan the insurance carrier 
would be subrogated to the assured and 
passengers rights against the third party 
and would carry the ball in litigation 
and make a refund to the assured and 
his passengers of any recovery above the 
amount of money paid out. This plan 
would also make the insurance carrier 
assume the burden of delay. 


5. An agent in a near-by state has sug- 
gested that a standard policy with a $500 
deductible clause on property damage 
as well as public liability. He has a the- 
ory that this will cut down accidents if 
the assured knows he has to stand the 
first $500 in any accident, whether it be 
personal injuries or property damage. 

6. There has been a constant effort in 
the last year or two to tinker with negli- 
gence laws in a lot of states. Some of 
these suggestions have come _ from 
NACCA attorneys. 


7. Another group talks arbitration 
when all you have in dispute is a ques- 
tion of fact. Insurance companies have 
been arbitrating cases among themselves 
for some time. We have arbitrated cov- 
erage questions with other carriers. I am 
told Ringling Brothers arbitrated all the 
cases in the Connecticut Fire in 1944, 
and everything was cleaned up in one 
year. 
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The other day I read of a gathering of 
700 farmers with 700 different farm plans. 

I could spend the afternoon relating dif- 
ferent plans suggested in recent years in the 
casualty field. So you can see that Ezra 
Benson is not the only one who has his 
problems! 


Let’s Look at Trend No. 1 


Namely, that there are too many severe 
accidents, and they cost too much. 

More than one and a quarter million 
people were injured and more than thirty- 
eight thousand killed in automobile acci- 
dents in 1952. In a few territories juries 
have continued to be wild in their evalu- 
ation of injuries. This, of course, influ- 
ences the thinking of claimmen on values, 
especially in those few territories. 

Maybe it’s my white hair talking, but 
in my book something has been happening 
to people the last twenty years. They de- 
mand as today’s necessities yesterdays lux- 
uries. Some have thrown away the rule 
book on morals. Shall we blame it all on 
this economic binge? Some have thrown 
common horse sense to the wind. Some 
would starve to death in a butcher shop. 
Some do not think. At home, recently, I 
was cleaning out a drawer where I keep my 
shirts, and I discovered two old broken- 
down shirts, worn beyond repair. I have 
found from experience that the best way 
to get rid of them is to tear off the collar 
and cuffs and throw them in a pile for 
dust rags. I did just that, and through 
some unaccountable reason these two old 
shirts without collar or cuffs landed in a 
hamper and went to the laundry on the 
customary day. When my shirts came 
back, low and behold these two old shirts 
without collar and cuffs had been washed, 
starched, ironed, and had a pretty ribbon 
around them at a cost of 27¢ each. Some- 
body in the laundry was not thinking or 
didn’t give a damn. 

When I started to prepare this paper, 
Arthur Godfrey and some young kid whom 
he fired from his television program were 
more important than the United Nations. 
At least they were getting more press no- 
tices. The press told us this kid had a 
larger TV audience than MacArthur after 
Truman fired him. 

Hedda Hopper made the prize phil- 
osophical remark when two alleged movie 
stars recently were married, each for the 
fourth time. 
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“All I have to say, and I hope these 
will be the last words on the subject, 


“They deserve each other’. 


We must be realists. With all the differ. 
ent types of people in this world the only 
way we can meet this trend is to cut down 
the number of accidents. The $64 question 
is HOW? 


Trend No. 2 


The public is yelling on the cost of au- 
tomobile insurance. 

Higher verdicts and settlements have to 
come from premiums. Premiums are regu. 
lated by rates. Rates are regulated by state 
commissions, and state commissions are 
regulated by public opinion. Public opin- 
ion will not stand still for continued in. 
creasing of rates. The public has some in. 
fluence with politicians. In the long run 
the desires of the public will rule. 

In most territories there is criticism di- 
rected at the casualty industry based al. 
most exclusively on cost despite the fact 
that the increase, if any, over prewar pre. 
mium is very small in comparison to other 
commodities. But somehow or other the 
public cannot grasp the fact that when mo- 
tor vehicles cost almost twice as much as 
before the war, when repair costs and |a- 
bor costs have doubled, and when the aver- 
age cost of each claim has increased ma- 
terially, and the accident frequency has in- 
creased along the same lines, these factors 
are bound to be reflected in premium costs. 
Still the public is unable to understand, 
mainly because these facts have not been 
explained to them by the industry. 


Trend No. 3 


What are we going to do with the fellow 
who has no insurance and doesn’t give a 
damn whether he has or not? 

Different plans have come up in recent 
years in this regard: 


1. The Canadian unsatisfied judgment 
fund or the Manitoba plan in particular. 
It has been in existence about eight or 
nine years. This fund affords a 5/10 cov- 
erage. The license of the driver is sus- 
pended until he reimburses the fund in 
full plus interest and he must also ¢s- 
tablish financial responsibility before he 
can get his license back. The fund is 
built up by collecting a dollar from each 
registered owner of a motor vehicle at 
the time he gets his license. In order to 
file a legitimate claim against the fund, 
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the claimant has to prove he has a judg- 
ment and can’t collect it. This now ap- 
plies to hit-and-run drivers as well. In 
Alberta, Newfoundland, Nova _ Scotia 
they have similar plans. 

The British Columbia plan is fi- 
nanced by the insurance carriers doing 
business in that province. There is no 
levy against any registered driver. One 
hundred and thirty-three insurance car- 
riers guarantee the fund to the Attorney 
General. There is an unsatisfied judg- 
ment committee that acts as the court 
made up of insurance company represen- 
tatives. A claim must be filed with the 
committee after they have secured judg- 
ment. The cost of this plan during its 
four or five years operation averages 
around $20,000 a year. For your guid. 
ance there were less than 300,000 regis- 
tered vehicles in British Columbia. 

From a practical operation, I’m told, 
in British Columbia the committee draws 
a draft against any bank, and they guar- 
antee that overdraft with the bank. 


The North Dakota unsatisfied jud- 
ment fund followed one of the Canadian 
plans. They started it back in °47; they 
collected a dollar from each registered 
motor vehicle owner. No fee was col- 
lected in 49, 50, °51, or ’52, and I under- 
stand they are collecting one in '53 since 
the fund was exhausted. This North 
Dakota Law includes the hit-and-run 
judgment also in excess of $300. Any 
district judge can issue an order against 
the fund. The Attorney General admin- 
isters the plan without any special fund 
set aside for the administration. 


1. New Jersey has adopted an unsatis- 
fied judgment plan collecting a dollar 
from each registered owner whe shows 
that he has insurance and $3 from the 
fellow who doesn’t have insurance. There 
is a strong argument against this plan, 
that the uninsured should be the man to 
pay the fee and not anyone who carries 
insurance. 

5. We might mention that Massachu- 
setts has had the compulsory insurance 
plan for many years. No other state has 
wre’ their plan. 


The so called Saskatchewan plan is 
ome insurance in my book. 
Recently a British postal clerk said, 
“It is no use thinking everything in the 
garden. is perfect, once the state takes 
over: that just isn’t so,” and « sritish 
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miner said, “A boss is a boss no matter 
whether he gets the job from the state 
or private owners. Sometimes the bosses 
of private industry are more reasonable 
to deal with.” 

The Saskatchewan Plan offers mini- 
mum rights and minimum small benetits. 
The premium is collected when you reg- 
ister and get your license. ‘This province 
of course is agricultural and has no large 
cities, and about half of their roads are 
closed during the winter. Many motor- 
ists in this province carry their own in- 
surance. If they do, this insurance has 
to be exhausted before anyone can col- 
lect from the fund. The plan gives $20 
a week as the maximum on disability for 
a little over two years. Three thousand 
dollars is the top on a fatal case to the 
primary dependent and $625 for the sec- 
ondary dependent. A housewife is worth 
$1,000, and unless it was changed during 
the current year a child of six is worth 
$100, that is a fatal, a child of seven 
$200, and it keeps increasing $100 up 
until 15 to 17 when children are worth 
$1,000. If an unmarried person over 18 
is killed, $100 is paid to the parents. In 
all fatal cases $125 is allowed for funeral 
expenses. If you lose both hands, you get 
$2,000; if you lose both feet you get 
$2,000. 


Some companies are now playing with 
the idea of giving protection to any assured 
and the passengers in his car in the event 
the party causing the damage does not have 
any insurance. 

Trend No. 4 

The complaint on long delays in getting 
to trial. 

The legal profession has been fussing 
with this problem for years. It is improv- 
ing in some territories and going back- 
wards in other territories. It is strictly a 
problem which should be solved and will 
be solved by the legal profession. 

Trend No. 5 

Some argue that there is merit to the 
agent’s plan of a $500 deductible clause on 
the public liability and property damage 
on the theory that some people drive a 
car so carelessly because they have insur- 
ance. 


Trend No. 6 


Playing or tinkering with the rules of 


negligence. 
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Many such plans have come up over the 
country. One fellow advocates paying re- 
gardless of who is at fault. Juries in some 
parts of the country seem to have adopted 
that rule. Directed verdicts are few and 
far between. 

Mr. Marx down in Cincinnati advo- 
cates, ““Let’s compensate and not litigate.” 
He argues that the damage suit is out- 
dated, that the courts are bursting with 
personal injury cases in larger metropolitan 
towns, and because of this a delay of two 
to three years is normal procedure. Mr. 
Marx is recommending a compensation 
plan where we have a fixed schedule in 
payments made without regard to fault. 

The casualty industry has always been 
opposed to the Workmen’s Compensation 
plan as applied to automobile law. It has 
always opposed compulsory insurance as 
not answering the problem. Instead, it has 
advocated the financial responsibility acts. 


What are we going to do to meet some 
of these trends and problems in the cas- 
ualty industry and in the legal profession? 
I think we should admit that we don’t have 
all the wisdom and virtue in either group. 


Years ago Irvin Cobb was one of my fa- 


vorite writers. You will recall he had a 
character in his books down Kentucky way 
by the name of Judge Priest. Not long ago 
I picked up one of Cobbs’ books and read 
the opening paragraph describing the 
judge’s chambers and the courtroom. The 
cracked ceiling and the dirty walls, the law 
books on the shelves, the two windows fac- 
ing the courthouse square, the courtroom, 
the lack of heat on cold days and the suf- 
focating air on warm days, the lack of ven- 
tilation. The description written forty-five 
years ago on the courtroom down in Ken- 
tucky fits about seven out of ten of the 
courtrooms of today. 

Is it any wonder that sometimes the jur- 
or is puzzled when he is called for jury 
duty. Let’s take a look at today’s juror. 
He gets up in the morning. He is not a 
bookish man. He does not like legal words, 
he likes plain English. He may be young, 
old, unemployed, employed. Some know 
the responsibility of money. Some don’t. 
He may or may not put his coffee on in 
an electric percolator. He may or may not 
cook his toast in an electric toaster. He 
may or may not grill his bacon and eggs 
on an electric grill. He goes out to his 
double garage and gets into his $2,250 au- 
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tomobile. His mind may wander to a radio 
a TV program or a 3D movie he saw last 
evening. He knows he can do a lot of 
things in that car. He can get a meal 
watch a movie, cash a check, return a jj. 
brary book and in some parts of the coun. 
try go to church or buy groceries. He drives 
to the courthouse on pavement and 
through. electric stopsigns. This is a speed 
age. If this fellow is a rancher or wheat 
farmer, he may go to Mexico City for , 
holiday, or he may study the air maps for 
a two weeks trip around the world for 
$1,500. When he gets to the courthouse, 
what does he find? Some people say he 
drops back forty or fifty years as he goes 
in the door in environment, speed and pro- 
cedure. Some say it is time to air out the 
left-over odors, in this place of dignity de. 
tached from the community. 

It is said that Sir Thomas Beecham, the 
conductor and founder of the Royal Phil- 
harmonic Orchestra in London, was out for 
a stroll one day, and his top coat got 
heavy, so he stopped a cab and put his coat 
in the cab and continued on with his walk 
telling the cab driver to follow him. I tell 
this little story to illustrate the point that 
we may be carrying extra clothes or wraps 
that are too heavy. Maybe we should call 
a taxicab and remove some of the weight 
and let the cab follow us. 

I have faith in the American Public. The 
casualty industry should carry its story to 
the American Public and tell the press and 
public all they want to know. Too often in 
the past, management has told the public 
nothing. They have published a brief an- 
nual report. As a result John Q. Public 
has done a lot of blind flying. Salesmen 
tell us people are now in the “Selection 
Mood.” Let’s answer the questions and 
explain policies. If we want the public to 
worry about us, we’ve got to worry about 
them. How? By getting behind the foot- 
lights and telling our story! The public is 
eager to know about the industry and its 
operations. The life of the industry de- 
pends upon its acceptance by the public. 
A person doesn’t necessarily like you when 
he says, “Good Morning.” 

Some of the trends will correct them- 
selves when properly presented to the pub- 
lic. Recently, I read a report made by a 
psychiatrist in Detroit who was in charge 
of a clinic maintained there by the courts. 


He said, of the 10,000 problem drivers 


referred to the clinics by the courts one 
hundred of these were found to be ready 
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for the insane asylum; 850 were feeble 
minded, and 1,000 of them were former 
inmates of a mental hospital. This psy- 
chiatrist reported that, ‘““Many other of- 
fensive motorists who would be described 
by a truck driver as nuts were classified 
in three categories: 


1. The psyconeurotic, an emotional 
unstable. 

2. The impulsive and irresponsible. 

3. The day-dreamer, preoccupied by 
thoughts of financial distress, marital dis- 
cord or sex problems. 

The doctor said that there were many 
mental, intellectual and emotional mis- 
fits driving cars on streets and highways. 
Groucho Marx puts it in the language 
of the street by saying there are a million 
screwballs on the highways. 


A specialist out in Pasadena is recom- 
mending that we start studying the cause 
of injuries in automobile accidents. 


He reports that sixty per cent of the 
injuries in automobile accidents are due 
to people being thrown against the in- 
side of the car and that thirty per cent 
are due to people being thrown out of 
the car, and only ten or twenty per cent 
are caused by the actual crashing of the 
two cars. He recommends a safety belt 
and that the automobile manufacturers 
make a study on how to make the seats 
more secure and also cover the dash- 
board. 


Therefore I suggest today: 


1. We have brought some of the prob- 
lems on ourselves. Not all the square- 
heads and chiselers are on the other side 
of the table. 

2. The legal profession must solve 
some of its problems, and we see no harm 
in raising the windows of the courtroom 
and letting in some fresh air and sun- 
shine and moving along with this jet age. 


3. Prepare your cases. One of the chief 
troubles of the industry in recent years 
has been brought on by the tremendous 
increase in volume and the great in- 
crease in severe accidents. Many defense 
men in large metropolitan cities, when 
they go to their office at 9:00 in the 
morning, don’t know what court they are 
going to be in; it might be one of six. 
This particular defense man has to rely 
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on younger personnel to keep the files 
up and be ——~ If the personnel is 
experienced and well-paid, then the 
cases are well-prepared. If he is under- 
paid and inexperienced, then the cases 
are accordingly unprepared. 

4. Defense attorneys should associate 
themselves into individual groups by 
state and hold schools or clinics or semi- 
nars of instruction. At these seminars or 
clinics, leading plaintiff and defense men 
and doctors should appear. We don’t 
mean one-day schools; we mean four or 
five-day schools. We don’t mean once a 
year; we mean quarterly! 

5. Some smart fellow has figured out 
that a natural athlete responds intuitive- 
ly to a situation in a tenth of a second 
while it takes a synthetic athelete four 
seconds, just long enough to get knocked 
down. The same rule might apply to at- 
torneys. When the natural fellow gets 
his nose broken, he wonders if he can 
stay in the game; the synthetic fellow 
wonders if it will spoil his date. 

6. We think the industry and defense 
attorney should adopt a more militant 
attitude so far as state legislatures go on 
further turning left on legislative prob- 
lems. 

7. Some of us have got to get in step 
with the times. Back in my army service 
I had a tough old major in training 
school who always picked on me and had 
this wise crack, “Hynes, everybody is out 
of step but you.” So it is in the indus- 
try, a lot of fellows are out of step. Some 
cheap chiseling small-thinkers have to 
get in step. Just as it is discouraging try- 
ing to be a good neighbor in a bad neigh- 
borhood; it is discouraging sometimes to 
a company man to have bad neighbors 
in the same industry. 

8. We should not handcuff younger 
members when they attempt to develop 
a new idea with handicaps of general 
policy, habits, traditions or artificial 
must. 

9. We recommend for reading a paper 
by Welcome D. Pierson of Oklahoma 
City entitled “Instructions and Argu- 
ments to the Jury From a Defense Point 
of View.” This paper was given in the 
October issue of American Bar Journal. 
He tells you how to meet the black- 
board and general economic issues. 

10. Many defense men are not on top 
of their files. For example we have a 
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law suit file a year old. Our attorney 
the latter part of October wrote our 
branch office “In checking through our 
file the only medical report we find was 
in February of this year. There is a 
possibility of this case being reached the 
week of November 2.” You may say 
where was the branch examiner during 
all this time? Where was the Home OI- 
fice examiner? We also have volume 
problems in the branch as well as the 
Home Office. 

11. When you get a case referred to you 
why not review it in detail, request the 
carrier for additional information. Ex- 
press yourself whether it is one for set- 
tlement or trial. Follow this with regular 
Status reports. Answer the carriers let- 
ters. 

12. Win, lose or draw, talk to the jury 
after the case is over. Tell the company 
the reasons behind the verdict. The 
company may be able to use the infor- 
mation the next day in another case. 


In meeting some of the problems and 
trends that appear on the scene we in in- 
dustry will have to walk up to the end of 
the cannon and look down the cannon and 
not be afraid. There are some signs in the 
air, make no mistake of that. We should 
trim our sails to meet the storm. 

In my book it looks to me like the cas- 
ualty industry has a direct obligation to 
carry this story to the public and tell their 
story in all crossroad spots in every state 
in the union. 

Out on the west coast where they love 
razzle-dazzle, whether it be in sports, mov- 
ies or the court room, the industry has been 
carrying their story to the public with suc- 
cess for two years. 

The industry will have to sell accident- 
prevention work to the public. In the last 
analysis, if accidents were cut down twenty 
per cent, many of the problems would no 
longer exist. I told the NACCA boys in 
Chicago in September that they should get 
behind accident-prevention work in the au- 
tomobile field and lend their general know- 
how to the campaign towards cutting down 
automobile accidents. I say the same to 
you today. Don’t you think the public 
should get its road information from those 
that have traveled the route before? We 
should know all the stops like the horse on 
the old milk wagon, 
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We should tell our story over and over 
and over. The church bells in your tow, 
don’t ring just now and then. In some 
towns they ring every day, to remind us 9) 
the greatest story ever told. We should iy. 
sist that every high school have a driyex 
training course and that every communi 
have a refresher course for all types of driy. 
ers. We should attempt to sell the public 
not to resign itself to today’s preventable 
plague of highway accidents. We migh; 
compare today’s ignorance with the blind 
ignorance of our grandparents and great. 
grandparents in accepting smallpox and 
other killing diseases as inevitable in th 
days before research and germ killers. Tral. 
fic laws should be enforced. More jail 
sentences should be handed out to reckles 
drivers. Motor vehicles should really |x 
inspected. When a license is issued to 4 
driver, the public should know his phy. 
sical condition and his ability to drive 
Any person who drives a car with liquor in. 
side of him should be penalized by jail 
sentence and have his car impounded. 

The industry is weak on public relations 
and must tell its story. No one has a leax 
on public opinion. Lets carry the ston 
to the American laboring man, to the farm 
er, to the small town businessman, to the 
large town businessman, to the American 
housewife, to the great American public. 
All these people are fairminded. All are 
hungry for the facts. All want you to get 
a fair shake whether you be the plainuil 
or the defendant. 

I’m sure you read recently about the lit 
tle old lady from Philadelphia who wail 
ed 40 years to be recognized as the autho! 
of the famous child book, “The Little 
Engine.” You recall the words, “I think 
I can, I think I can, I think I can,” and 
then after the engine got over the moun- 
tain with the load of Christmas toys, the 
engine puffed happily, “I thought I could. 
I thought I could, I thought I could.” 


I’m sure that many of the problems that 
we are faced with in the casualty indust 
today can be solved if those in the indus 
try and legal profession say to themselves 


“T think I can, I think I can.” And some 
of us may not get over the hill with the 
load, then the younger fellows as they tol: 
low going down the other side of the hill 
can say to themselves, “I thought I could, 
I thought I could, I thought I could.” 





Janual 


NSl 
] an 
sured 
well ta 
Wisco! 
Hartfe 
suranc 
399. 

In t 
having 
sured 
the 30- 
outlive 
covera: 
vised 3 
fects, 
was di 
new b 
the in 
don’t 
anyone 
paired 

Unf 
alter 1 
region 
course 
had nm 
disgru 
been | 
tion | 
fraud 
The d 
of ins] 
ity, th 
ness O 
stitute 
ment 
9], 95 


[' I 
m 
Chicag 
see So 
(ago a 
try, 


» 1955 


1 ove; 
* town 
some 
| US oO} 
ud in. 
lrivers 
unity 
f driy- 
public 
ntable 
might 
blind 
great. 
x and 
in the 
Tral- 
€ jail 
ckless 
Ily be 
to a 
> phy. 
drive 
10F in- 
Vy jail 
dl. 
ations 
i lease 
story 
farm: 
to the 
ericall 
yublic. 
Il are 
to get 
aintill 


he lit 
wall- 
juthoi 
Little 
think 
” and 
moun- 
Ss, the 
could, 


s that 
dustr\ 
indus 
selves 
some 
h the 
»y fol- 
e hill 
could, 


january, 1955 


INSURANCE COUNSEL JOURNAL 


Page 13 


Inspection of Insured Risks—A Word of Caution 


RICHARD S. GIBBS 
Milwaukee, Wisconsion 


NSURORS who retain in their policies, 
- optional right to inspect the in- 
wired risk to determine its condition may 
well take heed of the recent decision of the 
Wisconsin Supreme Court in Grady v. 
Hartford Steam Boiler Inspection and In- 
wrance Co., 265 Wis. 610, 62 N.W. (2d) 
399, 

In that case, it appeared that Hartford, 
having made a due inspection of an in- 
sured boiler, reached the conclusion that 
the 30-year old subject of the insurance had 
outlived its usefulness and that continued 
coverage was hazardous. Insured was ad- 
vised as to the existence of a number of de- 
ects, was advised that the cost of repairs 
was disproportionate and the purchase of a 
new boiler was recommended. And then 
the inspections added the clincher: “We 
don't insure the old boiler for you, nor for 
anyone else anywhere even if it is re- 
paired.” 

Unfortunately, the boiler was resold and 
alter repairs, reinsured through a separate 
regional division of the same company—ol 
course, after inspection by one who had 
had no knowledge of its antecedents. The 
disgruntled insured, figuring that he had 
been put to a great expense, filed an ac- 
tion in the Wisconsin Court charging 
lraud against the insuror and its agents. 
The defendant alleged that it had the right 
ol inspection and, net being a public util- 
ity, the right to do business or refuse busi- 
hess On its own terms. American Law In- 
stitute, Restatement of Torts, 762 Com- 
ment B; Parish v. Chrysler, 3 N.W. (2d) 
1, 95 (Neb., 1942). It also defended on 


the grounds that the statements of its in- 
spector as to safety, repairability and dan- 
ger were mere expressions of opinion not 
sufficient to afford the basis for an action 
in fraud. Engel v. Van Den Boogart, 255 
Wis. 81, 84 Bradey v. Hartford Steam Boil- 
er, 19 F. 247. Further, to overcome the un- 
fortunate and clearly inadvertent reinsur- 
ance, the defense was made that the mere 
representation of a future intended course 
of action is not actionable. 23 Am. Jur. 
794, Fraud, Section 35. 

On application for summary judgment 
supported by appropriate affidavits, the 
court held that material issues of fact ex- 
isted entitling the plaintiff to trial. Pre- 
sumably, the issues considered by the court 
to exist related to a determination of the 
safe or unsafe condition of the _ boiler, 
whether the representations with reference 
thereto were of fact or opinion, whether 
the defendant’s agents intended to reinsure 
the property at some future date, and, of 
course, whether or not the plaintiff sus- 
tained any legal damage. 

It should be pointed out that those is- 
sues have not been determined and are to 
be tried, but we will leave to your guess 
the answer of a small town jury. 

Morac: Inspect your risks with care, but 
don’t tell the insured what you find. He 
or someone else may disagree with you. I 
you do not like the risk, get off it, but don’t 
tell the insured why. Above all, don’t tell 
him that the dangerous device won't be in- 
sured in anyone else’s hands, unless you 
have superhuman control over all of your 
sub-agencies. 


As An Insurance Executive Sees NACCA 


W. J. Hynes, Secretary 
Employers Mutual Casualty Company 
Des Moines, Iowa 


F I may be permitted to get a little senti- 
mental, | am happy to come back to 
Chicago and to the Edgewater Hotel and 
‘ee so many of my friends, both from Chi- 


(ago as well as other cities across the coun- 
try, 


I met my wife in this town. I was mar- 
ried here. My children were born up at 
the Evanston Hospital, and one of my 
children is buried out west of Evanston. 
Confidentially, I might tell you that a big 
chunk of my heart is still here while what 
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is left of my body and mind is stationed 
out in Iowa. It was in this tough old town 
that I spent the best season of my life. I 
think it was Dr. Scoffield of the Minne- 
apolis Medical School that told one of 
your groups at a clinic that man starts to 
go on the skids after he is 25 and also 
starts to lose some of his buttons. That 
may account for my gambling an appear- 
ance before you here today. 

Claim men live dangerously these days; 
there are times when the quarterback has 
trouble knowing who is carrying the ball. 

The Claim Department is the appropri- 
ation committee. We fix the amount of 
spending and the income tax for the Pro- 
duction Department. 

I have no ghost writers today. I do not 
speak for the casualty insurance industry. 
I do not speak for my company. The 
thoughts I express are my own, and I carry 
no insurance to protect myself. 

When I accepted the invitation, I said 
to myself, 


“I am going to knuckle down and pre- 
pare a paper with some meat in it and 
not one of those that you might write 
going down on the bus one morning.” 


As time moved along, I found myself un- 
der pressure and very crowded for time. I 


worked with the assignment between long-' 


distance calls and visitors and keeping on 
top of an active desk until I got thorough- 
ly confused. Just the same:— 

I am happy to appear and talk on the 
subject, “As an Insurance Executive Sees 
NACCA”. I am flattered to be called an 
executive, but you fellows are specialists in 
flattery. I prefer to be called a claim man. 

May I tip my hat to you and your or- 
ganization. You have about four thousand 
members from coast to coast. From the 
bally-hoo some might think you had thirty 
thousand members. Do you know that 
there are more than six thousand lawyers 
listed in the Chicago telephone directory? 
The American Bar has about forty-five 
thousand members? 

Leonard Lyons tells this story on Clark 
Gable who was seated in a Paris cafe with 
a young lady when an acquaintance of his 
came into the cafe. Gable jum to his 
feet and said, “Remember me? Fred Jones, 
of Wichita!” The friend caught the pitch 
and said, “Sure, Fred, how are you?” Then 
Gable explained to the friend that the 
young lady thought he was Clark Gable. 
The next day Gable’s friend telephoned 
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him and wanted to know why the Fred. 
Jones-of-Wichita angle, and he heard this 
reply: 

cOte the screen I can’t live up to my bill. 
ing.” Accordingly, I may have trouble liy. 
ing up to my billing here today. 

When I first told some of my defense 
friends that I had been invited to speak to 
NACCA, some of them threw their hands 
in the air and said: 


“What can you talk about since your 
interests and their interests are so Op- 
posite?” ' 


I do not agree with this thought, and | 
have found many defense friends who go 
along with me. 

In this something-for-nothing age we 
must get away from the idea that what is 
good for NACCA is poison for the casual- 
ty insurance company, and what is good 
for the casualty insurance company is 
poison for NACCA. 

Some things I say may be music to your 
ears—other things you may not like. I may 
say some things the top brass in our in- 
dustry may not like. Whatever I say will 
be straight from the shoulder and heart. 

We have had actor lawyers for many 
years. This state has produced many; a 
Georgia defense man made national re- 
lease this year by eating a cockroach in 
front of the jury and winning his case. But 
it is not the extremist whose activities will 
benefit either NACCA or the insurance 
industry. 

If Rockne were alive, you would hear 
from him—some of you are stealing his 
stuff. Rockne always looked over the stu- 
dent body for a two-hundred-eighty-pound 
boy. He didn’t care if he played football 
or not. That boy got a suit and was al- 
ways the first man on the field carrying 
the ball. Why?—To scare the other team! 
That is one of the reasons we go after the 
Jack Dempsey or Joe Louis type of defense 
man—one who is not scared to slug it out. 
Too often in the past we have sent a Fox 
Terrier in to fight for the defense against 
a St. Bernard. ; 

I asked one of our claim supervisors in 
a very active territory how he was getting 
along with NACCA. He replied, 


“I don’t have any trouble with 
NACCA,; it’s the young fellows who read 
NACCA’s press releases and ask twenty: 
five hundred for a two hundred fifty- 
dollar case that get in my hair.” 
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The world does not stand still. There 
is always need for legislative improve- 
ment and changes. I think any group that 
seeks legislation partial to its own interests 
is subject to criticism. I think there should 
be cooperation between NACCA and the 
casualty industry to secure legislation that 
is necessary for the public good. Any 
group seeking special privileges and ad- 
vantages is bound to run into opposition. 

Up to a certain point our interests run 
side by side, for example: 


(1) We are interested and so are you 
in seeing that the American labor- 
ing man gets his full rights under 
any and all workmen’s compensa- 
tion acts. 

We are interested and so are you 
in seeing that injured parties re- 
ceive just awards according to the 
laws of the state. We may differ 
on what is a just or adequate 
award. 

We cannot condone, and neither 
can you, tactics used by some law- 
yers who carry an advertising kit 
containing photostatic copies of 
settlement drafts in order to con- 
vince their clients that if they 
sign up, they will hit pay dirt. 
We are interested and so are you 
in seeing that judges’ salaries are 
raised in all courts, in accordance 
with abilities and responsibilities. 
We are interested and so are you 
in seeing that the allotments for 
members of the jury are raised to 
present standards, that the com- 
fort and convenience of jury 
rooms and witness rooms are im- 
proved. 

We are interested and so are you 
in making good laws. 

We agree that we are dealing with 
a 50¢ dollar— not a 5¢ dollar—as 
some seem to think. 

We are interested and so are you 
in trying to weed out fraudulent 
claims, the grossly exaggerated 
claim, and lock up the smooth, 
slick man who will sell his soul 
and opinion for a price for the 
plaintiff or the’ defendant. 

We are interested and so are you 
in seeing that blood-money cases, 
or so-called nuisance cases, do not 
jam up the calendar. I am sure 
that no one in your organization 
would ever file a law suit that you 


(10) 


(11) 


had no intention of bringing up 
for trial. 


We are interested and so are you 
in settling claims that are on the 
up and up at a fair reasonable 
value. 


You are interested and so are we 
in seeing that Federal Courts get 
more judges. In 1941 there were 
38,477 civil cases filed in federal 
court. In 1952 there were 58,428 
—or a 52% increase in cases while 
the judges increased only 14%— 
three times as many tort cases 
were filed in federal court in ‘52 
as in ’41, 

We agree that all lawyers, plain- 
tiff or defense, have a right to or- 
ganize—a right to educate them- 
selves so they can do a better job 
for the lawyers and their clients. 
No one can find fault with this 
philosophy. 

We believe and so do your think- 
ing members that if the combina- 
tion of liability without fault and 
awards without restraint continues 
and expands, then the insurance 
rates will rise to levels beyond the 
reach of the average motorist. 
When that happens, legislative 
changes will be inevitable, and if 
our present system of jurisprud- 
ence and private enterprise in the 
insurance field cannot keep up 
with the change, then it will be 
abandoned. 

We frown on members of your 
group, or any other group, and so 
do you, who do things that are un- 
ethical. 

We frown and so do you upon 
those lawyers who send their cli- 
ents to certain doctors in order to 
obtain a medical report to present 
along with a property damage 
claim to obtain a better settle- 
ment. 


We frown and so do you upon 
those lawyers who use doctors who 
will submit bills way out of pro- 
ortion to services rendered, there- 
y making it impossible to prop- 
erly evaluate a claim and to ar- 
rive at a reasonable settlement. 
We believe and so do you in the 
American jury system. The mere 
fact that suit is brought is no rea- 
son to feel it is a just claim. A 





INSURANCE COUNSEL JOURNAL January, 1955 


juror’s job is not an easy one. 
Fortune tellers would run away 
from some of his problems. He 
must make a diagnosis and prog- 
nosis in medical matters where ex- 
perts disagree. He has figures 
thrown at him that would scare 
an actuary to death. In one day's 
time he has to acquire a legal ed- 
ucation and interpret instructions 
that many lawyers do not under- 
stand. There is one strong school 
of thought that this routine might 
be compared to calling in your 
barber and handing him a medical 
dictionary and asking him to take 
out your gall bladder. 


Then there is another school of thought 
that this juror takes on another assignment 
of figuring out the percentages as to de- 
gree of negligence. This to be done by 
guess, by average, by tossing a coin or by 
tea leaves. 


(18) The casualty insurance industry is 
not in competition with NACCA, 
and NACCA should not have the 
thought that they are in competi- 
tion with the industry. Excessive 
verdicts will be just as damaging 
to you in the long run as they are 
to us. There is an old slogan not 
taken from the comic books— 


“It is just as wrong to kick a man 
because he is up as to kick a man 
because he is down.” 


As the casualty insurance indus- 
try grows in wisdom, knowledge, 
strength and courage, so do you 
as an organization. 


We were told in school that wisdom, 
virtue, peace of conscience, knowledge, 
character were things that you did not in- 
herit—they were won by struggle whether 
you be an individual or an organization. 


(20) My wife has a small rose garden. 
She is possessed with a know-how 
on raising some beautiful flowers. 
I could buy all the fancy tools on 
the market and still not get the 
same results, because I don’t have 
the know-how. 


Every once in a while a Mickey Mantle 
comes along—if Mickey could visit every 
school kid in the country tomorrow and 


give each a half dozen bats along with bat. 
ting lessons, you would get very few stars. 

There are a lot of good looking blondes 
in this country, but every once in a while 
along comes a Marilyn Monore with the 
know-how, and a publicity man with the 
know-how. 

How many Jack Bennys’, Eddie Cantors, 
George ‘Jessels’, Bob Hopes’ can be de. 
veloped in one generation? 

So when you attempt to distribute to the 
skilled and unskilled alike the experience, 
the know-how and ideas of the successful, 
competent plaintiff attorney throughout 
the United States, you find yourself limit- 
ed. You cannot give the tools of NACCA 
to a lawyer who does not have the aptitude 
and basic intelligence for the trial of cases 
and thereby overnight make him a suc- 
cessful trial lawyer. 


(21) We might all study with profit 
the little bee. He flits from flower 
to flower but always avoids the 
killing and poisonous things. 

(22) Let’s turn our eyes on tomorrow. 
The past is useful chiefly for its 
power to inspire and stimulate the 
present. 


If you could go back into history and 
talk with the great leaders of this country 
or any country, they would tell you that 
their great power came from valiant striv- 
ing rather than from brilliant talent, that 
their power came from love not hate. 

Go to the thrones of power on which are 
seated our great national leaders in poli- 
tics—in learning—in economics—and the) 
will tell you that poverty was the good 
angel—that ambition rocked their cradle— 
that it was unusual character and unusual 
labor, rather than unusual talent that 
made them great. They will also tell you 
that no one ever became great by preach- 
ing hate. Some may have temporary suc- 
cess. Hitler tried it. This country tried it 
with the Ku Klux Klan. We like St. Fran- 
cis of Assi’s prayer: 


Where there is hatred—let me sow Love. 

Where there is injury—let me sow Par- 
don. 

Where there is doubt—let me sow Faith. 

Where there is despair—let me sow 
Hope. 

Where there is darkness—let me sow 
Light. 

Where there is sadness—let me sow Joy. 
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Through the grapevine I hear that you 
fellows are worrying. First, about the ads 
that appeared in the Saturday Evening 
post and Life magazines. Second, about 
the so-called activities of insurance com- 
panies on excessive verdicts. 

Let's talk for a second about the ads. 
js that waving a red flag? I hope not. I 
do not want to give you any phony talk. 

The editor of your Law Journal says the 
industry is crying “wolf”, and to quote di- 
rect from your last journal, 


“They will probably continue until a 
disgusted public, tired of the cry, will 
abolish all insurance companies and es- 
tablish exclusive ‘state funds’ instead. 
England has already done so in work- 
men’s compensation. Most lawyers want 
to retain private insurance; most lawyers 
want insurance companies to remain 
sound, so that they can pay judgments 
against them in full and still make a 
reasonable profit. But if insurance com- 
panies want to continue operating in 
this country they must stop wasting pol- 
icyholders’ premium-money on expensive 
advertisements designed to control courts 
and juries, and cease their persistent cry 
of ‘wolf’.” 


I am sure that you do not contend that 
the casualty insurance age does not 
have the right to present the facts to the 
public—advertisements are the standard 
\merican method of appeal. If you do so 
contend, then you challenge the right of 
any industry to engage in public relations. 
You say in effect that industry cannot ex- 
plain favorably its operations to the public. 

When it comes to advertising, no one 
has raised a voice against the free write- 
ups in the daily press on large verdicts 
rendered. 

I think it is an undisputable fact that 
rates on your automobile insurance and 
mine are regulated by the number of ac- 
cidents, by the severity of those accidents, 
and by the costs of those accidents. No one 
has ever found a means of paying losses 
without collecting premiums. 

Now as to the second point—about the 
so-called activities of insurance companies 
on excessive verdicts. Let me ask you frank- 
ly in a friendly sort of way if you were on 
our side of the fence, wouldn’t you want to 
let the public know something about what 
is happening to its money and why? I am 
sure you would. 

Men in our organization have attended 


Dr. Smith’s medical-legal conferences held 
clear across the country. We attend your 
regional and district meetings. Why? 


(1) They are stimulating—they create 
good fellowship; 
(2) They educate us. 


You people have been able to hold clinics, 
both legal and medical, that have attract- 
ed the top talent in the field. The more 
you educate yourselves on demonstrative 
evidence, the more our defense boys will 
educate themselves. 

A friend of mine remarked to me when 
I mentioned this talk, 


“Bill, you won’t have to explain some- 
thing you don’t say.” 


Unfortunately, I am one of those fellows 
that wants to kill the umpire. Sometimes 
it’s a man’s duty to speak out. I think it 
was McCauley who said, 


“Men are never so likely to settle a ques- 
tion rightly as when they discuss it free- 
ly.” 


In all territories where we have branch of- 
fices, we operate on the theory that it is 
good public relations for us to know you 
fellows by first name. It is good public re- 
lations for you fellows to know us by first 
name. If that is true, then why isn’t it 
good public relations for me to come be- 
fore you and tell you about some of the 
problems of our industry? 

Your editor says that almost half of every 
premium dollar is eaten up in insurance 
administration costs including of course 
the propaganda campaign. 

Let’s see what the record shows: In 1951, 
according to Alfred M. Best and Company, 
the automobile insurance companies in the 
aggregate incurred the following expenses, 
as percentages of premiums earned: 


Advertising .. 0.22%, 
Salaries o , 7.29% 
Employee welfare 

and pensions . . 0.48%, 
Traveling Expense 
Rent 
Equipment 
Printing and stationery 
Postage, telephone and 

CIEE -acineienscessnnnne 
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‘Taxes (federal income .- 
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Miscellaneous 0.18% 
Commissions and brokerage_.22.26% 
Surveys, Boards and 
Bureaus fees 
‘TOTAL EXPENSES AND 
TAXES 


I like the expression, court house square 
common horse sense. If I were to ask you 
fellows to indicate by raising your hand 
how many of you came up in a court house 
square environment, I suspect that eighty 
percent would so indicate. When I was in 
Chicago, it was very common to run into 
many top trial men on both sides of the 
table who came from small towns in Wis- 
consin, Iowa, Illinois or Michigan. Court 
house square common horse sense means a 
give and take, ability to compromise at 
the right time. 

You boys talk the language of the court 
house square. I think you would be the 
last ones to admit that some of your ver- 
dicts are due primarily to the color of your 
tie the wave in your hair or the smile on 
your lips. 

We all love money—this generation 
more than the last. My boy says we drive 
the worst car in the block. My little girl 
already is comparing country clubs. 

The inquiring reporter in the Chicago 
Tribune a few weeks ago asked this ques- 
tion of three men and two women. 





“Would you like to be a millionaire?” 


All three of the men said yes. One wom- 
an said, “No, it would give me ulcers.” 
The other woman said, “No, wealthy peo- 
ple are not happy.” 

Was it King Midas who could turn 
everything to gold that he touched but 
starved to death when he touched his 
food? 

Tom Marshall said, 

“What the country needed was a good 
nickle cigar.” 

Maybe it is my white hair talking, but 
do you know one out of every four people 
that you pass on the street takes an av- 
erage of one aspirin a day? 

if you have to take a pill to sleep and 
another one to wake up—if it takes a pint 
or a fifth for you to smile at your wife, 
then maybe we should slow down. 

My friend, Jim Dooley, came out to Des 
Moines a year ago to educate the local Bar 
on how to get higher verdicts. Jim said, 

“Bill, you will live longer out here in 
the country.” I should have said, 
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“It probably will seem longer.” 


Today I would like to - about three 
trends in the casualty field. 


(1) And the most important of all and 
the nation’s number one riddle 
are the great number of automo. 
bile accidents everywhere—and sg. 

* vere ones. In my state on a recent 
weekend 16 people were killed by 
automobiles. The following week. 
end 10 were killed. The next 
weekend nine were killed. We 
have less people in Iowa than you 
have in the city of Chicago. 


Children are starting back to school this 
week and next week. School management 
has done a wonderful job in selling per- 
sonal safety to small children. The Metro- 
politan Life tells us in national advertising 
that 14,000 children under fifteen are kill- 
ed annually in accidents. Two million 
children are injured every year in acci- 
dents. They also tell us 90% of the acci- 
dents are preventable. 

Mr. Belli of San Francisco told your 
Minnesota group this spring, 


“What tremendous possibilites you as 
a personal injury lawyer have to do serv- 
ice and to do good for human beings.” 


Next to the national defense, I think the 
greatest peace-time problem concerning the 
nation today is this epidemic of uncontroll- 
ed automobile accidents. Graucho Marx 
says—there are millions of screwballs on 
the highways. 

A short-sighted claim man recently said 
to me, 


“Why should I talk automobile safety 
and cut my own neck off? I make my 
living from accidents.” 


I say here today that all om attor- 


neys and all lawyers and all claim men in 
the United States should take an active 
leadership in accident-prevention work. 
We should insist that every high school 
have a driver’s training course, that every 
community have a refresher course for all 
types of drivers. We should attempt to 
sell the public not to resign themselves to 
today’s preventable plague of highway ac- 
cidents, and we might compare today’s ig- 
norance with the blind ignorance of our 
grandparents and great grandparents in ac- 
cepting small pox and other killing dis 
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eases as inevitable in the days before re- 
search and germ killers. 

Seventy years ago small pox killed 565 

le out of every hundred thousand in 
cities like New Orleans, but in 1951 there 
was only one death in the entire United 
States charged to small pox. Two decades 
ago there were fifty thousand cases of 
small pox a year in the United States. In 
1951 there were eleven cases. 

Thirty days ago the country was very de- 
pressed over the death of Senator Taft 
from cancer. Details from the first sign of 
sickness to his death were given the pub- 
lic. If the senator had been killed in an 
automobile accident, there would have 
been one headline. 

You fellows are looking for a giant to 
kill. You are campaigners. Here is a drive 
for humanity that no one can measure in 
human happiness and dollars and cents. 

Millions of motorists of the present and 
future can be inoculated against the disease 
of fatalism that permits millions of high- 
way accidents to occur simply because the 
driver didn’t know how to prevent them. 
We know that highway accidents are due 
to drivers’ attitudes when they are bit with 
a bug of carelessness and impatience and 
other viruses which can prove deadly in 
traffic. If a safety shot in the arm can help 
save the life of any present or future 
motorist or prevent an accident or prevent 
an injury, then it is worthy of your attack 
ina big scale. Nine out of ten accidents 
are caused by the human factor—the driver 
himself. In most schools in this country 
at the present time inoculation for small 
pox is now a ——. before they can 
attend school regardless of the absence or 
presence of the disease. The same strong 
rules can apply to accident-prevention 
work. In a big state like Texas the loss of 
lives has tripled in the last twenty years. 
We advocate driver education be a pre- 
requisite of graduation from high school. 
During the next generation forty million 
American children now over fifteen years 
of age will attain the age of a drivers 
license. That is about one-fourth of our 
present population and about two-thirds 
of the grand total of licensed drivers. 

According to figures that I have seen, 
at the present time only about one-third of 
the secondary schools offer driver educa- 
tion to their students. Last year seven hun- 
dred thousand boys and girls out of two 
million in our country’s secondary schools 
were inoculated against highway accidents. 
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I invite you to throw your political and 
social weight and general know-how back 
of such a drive. Traffic laws should be 
enforced; more jail sentences should be 
handed out to reckless drivers; motor ve- 
hicles should really be inspected. When a 
license is issued to a driver, the public 
should know his physical condition and his 
ability to drive. Any person that drives a 
car with liquor inside of him should be 
penalized by ‘in sentence and have his 
car impounded. 

A year ago in a talk before a group of 
agents I told them someone had made the 
wisecrack that there were three parties in 
this country—the Democratic Party, the Re- 
publican Party, and the Cocktail Party. 
Thousands of people are involved in acci- 
dents every year where if the truth were 
known, liquor is the basic reason for the 
accident. 

The second trend that I want to men- 
tion today in the casualty field involves the 
attempts being made in different terri- 
tories to broaden the rule of negligence. 
Some of these attempts have been made by 
members of your organization. It is hard 
for us on the defense side to determine 
whether you want the Mississippi rule, the 
Nebraska or South Dakota or Wisconsin 
rule. I assume you would settle for the 
Mississippi rule or the so-called Cincinnati 
plan of paying the plaintiff regardless of 
who is to blame. 

The third trend in the casualty field I 
wish to mention is higher judgments. The 
juries, I think you will admit, started sign- 
ing blank checks for insurance companies 
for unheard of figures long before NACCA 
was organized in 1946. We have been 
cracked between the eyes and had juries 
go cock-eyed in verdicts in territories that 
never heard of the NACCA organization 
or a NACCA lawyer. 

Your method of approach with black- 
boards, artificial limbs, plastic dummies, 
have increased the judgments in some ter- 
ritories. In fact you fellows and Bishop 
Sheen have saved the blackboard industry. 
You have taught us that blown-up pictures 
are more valuable than small pictures, 
that colored pictures are more effective 
than black and white pictures. You have 
taught us to spend money in aerial photog- 
raphy and not to be tight in the use of mo- 
tion pictures. In fact to quote Irwin Roe- 
mer of Chicago, 


“You have taught us that we have got 
to run like hell to stay in the same spot.” 
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A year ago I attended your national con- 
vention at Houston, not by accident, but 
on purpose; after listening to one particu- 
lar speaker who was a little rough on in- 
surance companies, I told one of you in 
the lobby of the Shamrock that I thought 
it was a mistake to belittle insurance com-’ 
panies or have a speaker on your program 
do that. I still hold to that view, and I 
would be a very ungrateful guest if I didn’t 
follow the rule myself. 

As time goes on, I can visualize you fel- 
lows keeping the plaintiff attorneys in line. 
If one of your members is using a jet-plane 
to get to the hospital, then I think you will 
have a standing grievance committee 
which might whip that boy into line. 

We are both in the same alley on many 
problems so let’s apply some court house 
square common horse sense to these prob- 
lems. 

In recent years we have noticed two 
changes: 


(1) Because of the greater number of 

automobile accidents now cover- 
ed by insurance, defense attor- 
neys have had to revamp their 
manner of handling cases. The 
great volume of work requires that 
something be done right now 
while all the facts are fresh in the 
minds of the participants and wit- 
nesses. Today when a competent 
defense lawyer gets a suit, he req- 
uisitions a long list of things to be 
done immediately, which results 
in a thorough reinvestigation of 
all the facts of the case before the 
file is put to rest to await trial. 
We are redoubling our efforts to 
find out the true facts not only in 
litigated cases but also in unset- 
tled cases and in cases that were 
settled two or three years ago. 
At the same time, the prestige of 
the claim man within the indus- 
try has been greatly enhanced. 
Even some claim men are being 
advanced to management ranks. 
In the old days, once a claim man, 
always a claim man, and about all 
he could look forward to was an 
old broken-down desk near the 
elevator shaft. Today the com- 
panies are pouring strength into 
their loss departments. 


Mr. Belli at Minneapolis in May said 
this to your regional meeting, 
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“I say that there are a lot of problems 
that the personal injury lawyer has op 
the plaintiff side and that the insurance 
company has and that the two Opposing 
parties must get together and solve 
these.” 


Sometimes when you are not busy, sto 
just an ordinary man on the street and dis. 
cuss insurance premiums with him, espe. 
cially where it pertains to his automobile. 
Two and two still make four. Higher ver. 
dicts have to come from premiums. Prem. 
iums are regulated by rates, and rates are 
regulated by state commissions, and state 
commissions are regulated by public opin. 
ion. Public opinion will not stand still for 
continued increasing of rates. The publi 
has some influence with politicians. 

No government, no economy, no indus. 
try, no organization can ignore the pub- 
lic. 

If you take this matter out along the 
cross-road towns, you will find out that 
John Q. Public is vitally interested in auto- 
mobile accidents and the economic losses 
resulting therefrom. We should not kid 
ourselves that such matters are settled in 
Chicago, San Francisco, Los Angeles, Phil- 
adelphia or Detroit. There are thousands 
and thousands of cross-road towns in this 
country. Harry Truman proved their 
power. 

I belong to the school of thought that 
says the casualty insurance business can 
price itself out of business by continuing 
to raise the rates. Your guess is as good 
as anyone’s as to what we would get if that 
were to happen. Will it be the Columbia 
University Plan, similar to workmen's 
compensation? 

More than one and a quarter million 
people were injured and more than thirty- 
eight thousand killed in automobile acci- 
dents in 1952. I am told this exceeds by 
far people injured and killed in industrial 
accidents during the same period. Does 
that telegraph the way the wind is blow- 
ing? If it is necessary to have compensa- 
tion insurance in the industrial field be- 
cause of the economic and social losses in- 
volved, then it is not too difficult to vis 
ualize the same demand in the automobile 
field. Let me quote a distinguished law- 
yer, 


“If workmen's compens’ ion takes the 
place of the jury, then |e ny in- 
surance industry is going to have to g0 
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out of business because it is not able to 
take all of those risks. The lawyers will 
be out of business—at least three-fourths 
of them will. Three-fourths of the 
judges will be out of business because 
75° of all our cases that are tried are 
personal injury cases, and you will have 
the greatest inroad of socialism in one of 
our biggest industries that you have in 
this country.” 


Who said that? If the reporter was cor- 
rect, Mr. Belli last May told your regional 
meeting in Minneapolis those things. 

| don’t want to go into the subject of 
contingent fees and how Canada handles it 
and what the New York courts have been 
saying about 50% fees. You are aware of 
course that the average BI claim in 1950 
cost $632, 1951 cost $664, 1952 cost $745. 

I suppose it is natural for you to react 
to these remarks by saying he can twist 
figures to suit his purpose. Someone 
quoted a gloomy individual recently after 
he looked at a group of figures as saying, 
“That looks bad!” The same set of fig- 
ures were shown to an optimist, and he is 
supposed to have thew | “What's wrong 
with that?” If you don’t think uncontroll- 
ed awards have an effect on the insurance 
market, inquire of your California mem- 
bers on what progress the cities and towns 
in California are making in securing lia- 
bility coverage. Because this line has gone 
sour on the west coast, the towns are find- 
ing it extremely difficult to find a carrier 
who will take the gamble on the liability. 
\n attempt was made this last legislature 
to amend the California Law. The attor- 
neys in the legislature, I am told, were 
able to block it. My grandmother once 
told me this story:— 


If a man comes to a fence that blocks 
his path, he will understand that he can 
either climb over, remove the obstacle, 
or open a gate. A cow will stand in front 
of the same fence and stare vacantly, in- 
capable of making the conclusion that is 
obvious to the man. 


Is there any reason why the industry and 
your group can’t use some court house 
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square common horse sense when it comes 
to our inter-relationships? 

If you had a prize-winning racehorse, I 
am sure you would not run him to death, 
nor forget to feed him. If you had a hen 
that laid a golden egg, I am positive you 
would not shoot the hen. 

I know of no campaign, propaganda or 
otherwise, aimed at your organization 01 
any other organization whether it be a 
group of lawyers or doctors or other pro- 
fessional groups. The National Under- 
writer says there are 731 insurance com- 
panies writing automobile insurance in the 
United States. Divided up this represents 
453 stock companies and 262 mutual com- 
panies with 16 Lloyd’s. Not all of these 
are agency-writing companies. My organi- 
zation is an average agency-writing com- 
pany. We have four thousand agents scat- 
tered around the country. I think we can 
safely say there are hundreds of thousands 
of agents in the United States selling auto- 
mobile insurance that are interested in the 
problems I have been talking about today. 
There are thousands and thousands of em- 
ployees of these agents as well as of the 
companies whose bread and butter is tied 
up with the casualty industry and who are 
also interested in these problems. The au- 
tomobile insurance business is giant size. 
It is the largest single line of insurance 
and represents close to four billion a year 
in premiums. 

So, in conclusion, I recommend to you a 
very active accident-prevention program in 
all communities where you have members. 
Just as an individual must have discipline, 
so must an organization. Pick your lead- 
ers for their sound thinking because you 
have good leadership when you have sound 
thinking. I suggest you stop tinkering with 
the negligence laws, and finally that you 
not lose sight of the fact that losses are 
paid out of premium dollars, and keep in 
mind if accidents continue to happen and 
increase as dangerously as they hove in 
the past and rates continue to go up, then 
you mark it down in your little black book 
that the casualty industry will be saddled 
with some remedies not to our liking, and 
I am sure they will not be to yours. 
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Joint Enterprise in Automobile Cases 


P. L. THORNBURY 
Vice President and General Counsel 
Farm Bureau Mutual Automobile Insurance Company 
Columbus, Ohio 


A JOINT or common enterprise may be 

said to be where persons are associ- 
ated together in the execution of a com- 
mon purpose and undertaking under such 
circumstances that all have an equal voice 
in directing the conduct of the enterprise. 
The application of the doctrine of joint 
enterprise in the field of automobile law 
means that the negligence of the driver 
of the vehicle is to be imputed to a passen- 
ger riding in it. 

Whether such a relationship exists be- 
tween the parties is usually a question for 
the jury under proper instructions from 
the court. Nearly all courts have accepted 
the principle of vicarious tort responsibil- 
ity in such a case but there is no complete 
agreement upon any one criterion by which 
the relation is to be determined. Whether 
the doctrine of joint enterprise is really the 
application of the law of contributory neg- 
ligence or the law of imputed negligence 
we will leave to the text writers and the 
courts and will simply say that while con- 
siderable confusion still surrounds the doc- 
trine, it is nevertheless applied to various 
and sundry sets of facts as the cases referred 
to hereafter will bear out. 

Generally speaking, there must be a 
community of interest in the operation as 
to give each an equal right of control to 
constitute a joint enterprise between a pas- 
senger and the driver of an automobile 
within the meaning of the law of negli- 
gence in the automobile field. While the 
general rule seems clear enough as stated, 
its application by the courts to the facts in 
a given case brings considerable confusion. 
For example, the Ohio Supreme Court has 
held that a joint enterprise is the joint 
prosecution of a common purpose under 
such circumstances that each member of 
such enterprise has the authority to act 
in respect to the control of the agencies 
employed to execute such common pur- 
poses; whereas the Wisconsin court says 
that a joint enterprise rests upon a com- 
munity of interest in some financial or 
business enterprise and does not include 
common participation in affairs or trans- 


actions of a social nature; while a Colorado 
court has held that before the doctrine of 
joint enterprise will be applied to two per. 
sons riding in an automobile along a pub. 
lic highway, the engagement in which will 
impute the negligence in operating the au. 
tomobile of one of the persons, who is the 
driver, to the other person, there must be 
a joint enterprise in controlling, directing 
and governing the operation and running 
of the automobile and not merely a joint 
interest in the objects and purposes of the 
trip. 

Berry in the Law of Automobiles, Vol- 
ume V, page 208, says, “The relation exist- 
ing between such persons is somewhat sim- 
ilar to that of master and servant, in that 
the act of one is the act of the other. But 
that it lacks the essential element of that 
relation of control. Neither has control of 
the details by means of which the common 
purpose is executed, hence the only theory 
on which one may be charged with the 
negligence of another is that each is en- 
gaged in the performance of the plans 
which all have agreed upon and which are 
as personal to one as to the other. It isa 
sort of partnership, as it were. But the jus 
tice of a rule charging one with the negli- 
gence of another in the matter of perform 
ing some detail in the execution of the 
common plans over the performance ol 
which detail he has no right of control is 
extremely questionable.” 

Prosser on Torts, page 492, states that 
the extension of the joint enterprise doc- 
trine beyond commercial and business ven- 
tures is almost entirely a creature of the 
American courts and except in compara 
tively rare instances its application seems to 
have been limited almost entirely to the 
field of automobile negligence law an 
where it is found applicable it means the 
negligence of the driver of the vehicle will 
be imputed to the passenger found to be 
the “joint adventurer” or “joint enter 
priser.” In relatively few cases, the passe? 
ger has been charged with liability as a de 
fendant to a third person who has been 1n- 
jured by the negligence of the driver. In 
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by far the greater number, the question has 
been one of contributory negligence, and 
the driver’s negligence has been imputed to 
the passenger to bar his own recovery. 

It is a general rule that when one mem- 
ber of a joint enterprise is injured by the 
negligent operation of an automobile by 
another member while operating it within 
the scope of the enterprise and action is 
brought against the driver by the injured 
member, the doctrine of imputed negli- 
gence is inapplicable and will not bar re- 
covery. 

A review of some of the recent cases in- 
volving the principles of joint enterprise 
are as follows: 


Joint Enterprise—Action by Injured Third 
Party Against Passenger or Owner 


In the case of McCurry, et al. v. Daniel, 
3 CCH Auto. Cases 2nd, 487 (Tenn. 1953), 
the defendant was riding as a passenger in 
a jeep which he owned. The defendant 
and the driver had been drinking and driv- 
ing around for some time when they col- 
lided with the plaintiff’s car in a headon 
collision. The defendant alleged that there 
was no evidence that he, as owner and pas- 
senger, was guilty of negligence or that the 
driver was his agent so as to make him li- 
able for the driver’s negligence. The court 
affirmed a verdict for the plaintiff on ap- 
peal, holding that there was ample evidence 
from which a jury could find that the de- 
fendant and driver had been drinking and 
driving around and since the defendant 
was the owner and also present on the front 
seat, he had the right to control the driver 
in the management of the jeep. This was 
held sufficient to create the imputation of 
negligence to the defendant. 

in the case of Robbins v.. Green, et al., 
3 CCH Auto. Cases, 785, 43 Wash. 2d, 315 
(1953), the issue was whether the negli- 
gence of a prospective purchaser of an au- 
tomobile, who is driving an automobile in 
a demonstration, accompanied by the agent 
or salesman of the owner-dealer of the au- 
tomobile, may be imputed to the owner. 
The court cited with favor the rule as 
stated in 60 C.J.S.. 1091, Motor Vehicles, 
para. 436 e, as follows: 


“The owner is not as a general rule li- 
able for the negligence or wrongful oper- 
ation of the motor vehicle by a prospec- 
tive purchaser, since a prospective pur- 
chaser operating the vehicle is usually re- 
garded as a bailee and not an agent or 
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servant of the owner or one engaged in 
a joint enterprise with the owner. How- 
ever, liability may be imposed where the 
owner is personally negligent, as not en- 
trusting the vehicle to a competent driv- 
er or permitting the operation of a defec- 
tive vehicle. Moreover, the owner may 
be liable where he or his agent is pres- 
ent in the car unless he has wholly sur- 
rendered the operation and control of 
the car to the prospective purchaser.” 


On appeal, the court held that the low- 
er court had properly refused to dismiss the 
action against the appellant, owner-dealer 
of the automobile, since under these facts 
the jury may find sufficient reason to im- 
pute negligence of the driver to the owner. 

Straffus, et al. v. Barkalay, et ux., 147 
Texas 600, 31 CCH Auto. Cases 604, held 
that where an 83-year-old occupier of a ve- 
hicle rode with his daughter to the church, 
which it was their responsibility to clean, 
and picked up some groceries in which 
both had an interest, such action was suf- 
ficient to constitute mutual interest; and 
since the defendant-occupier of the auto- 
mobile was also the owner and was engaged 
in the duty of being a lookout and signal- 
man for his daughter, he was held to have 
equal right of control with the driver and 
thus one engaged in a joint enterprise and 
liable to a third party injured as a result of 
the negligence of the daughter. In the 
dictum of the case the judge stated that it 
seemed also true that a verdict against the 
83-year-old owner-occupier of the automo- 
bile would have been readily sustainable 
under the rule prevailing in Texas that the 
mere presence of a car-owner in his own car 
driven by another is evidence that the driv- 
er is then acting as servant or agent of the 
owner. This rule as expressed by the dic- 
tum in this case was established in Ran- 
kin v. Nash-Texas Company, 129 ‘Texas 
396. 


Joint Enterprise—Action by Injured 
Passenger Against Third Party 


Douty v. Delta Drilling Company, 3 
CCH Auto. Cases 2nd, 1514, 264 S.W. 2d 
164 (Texas, 1953). Plaintiff and driver 
were on one of many fishing trips together 
in which they usually shared expenses and 
where on short trips they merely alternated 
in using their cars and paying expenses. 
On such a short trip the plaintiff passenger 
and driver had an accident with the de- 
fendant’s car. Both the defendant and the 
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driver of the car in which the plaintiff was 
a passenger were found negligent. The 
lower court imputed the negligence of the 
driver to the plaintiff-passenger and barred 
him from recovery. The plaintiff appeal- 
ed. Held; The custom of sharing expenses 
and other facts support the finding of a 
joint venture. Therefore, the question was 
properly raised and submitted to the jury. 
Verdict for the defendant was affirmed. 

Gilbert Howard and Eva Howard v. 
Riley, 1950, 257 Wis. 594, 35 CCH Auto. 
Cases 88. Where the primary and only pur- 
pose of a trip in husband’s car was to in- 
spect a dormer under construction by both 
husband and wife on property owned 
jointly by husband and wife, and even 
though the husband was driving at the 
time of the accident, held to be a joint en- 
terprise and the negligence of the husband 
was imputed to the wife so as to bar her re- 
covery against the defendant. 

Welch, et al. v. Bower, 186 F. 2d 1002, 35 
CCH Auto. Cases 448 (Texas, 1951). Hus- 
band and two brothers were taking turns 
driving husband’s car in which wife was 
riding and sharing the expenses of a trip 
to California. The accident occurred while 
the brother was driving. The negligence of 
the driver was imputed to the husband to 
bar his action for the community claim cov- 
ering injuries to his wife. There was a 
strong dissenting opinion in this case in 
which the dissenting judge contended that 
the trend of American decisions was repud- 
iating the doctrine of imputed negligence. 
He went further to state that no authority 
in the country has imputed negligence 
twice—from one negligent party to one not 
negligent, then from one not negligent to 
a third innocent party as was done in the 
instant case. 

Lofton, et al., v. Bryan, 63 So. 2d 310, 1 
CCH Auto. Cases 2nd, 982 (Florida, 1953). 
The occupants of the car had been on a 
drinking party from midnight to 3:00 a.m. 
The car, while being driven negligently, 
collided with the defendant’s train. The 
plaintiff, a passenger in the automobile, 
claimed that the driver’s negligence could 
not be imputed to him. Held: The plain- 
tiff jointly participated in the wild party 
and should have known of the driver’s 
condition. There was a duty on him to ex- 
ercise care for his own safety. He was sit- 
ting in the front seat of the car and had an 
opportunity to observe. The case seems to 
have been decided upon the point of law 
which permits a guest passenger to rely on 


the vigilance and skiil of the driver unles 
the occupant knows or should know the 
driver is not exercising the degree of care 
compatible with the safety of the passenger. 
The plaintiff-passenger was denied recoy. 
ery and a verdict was directed for the de. 
fendant railroad. 

Wilson v. Holloway, 212 Ark. 878, 28 
S.W. 2d 178, 29 CCH Auto. Cases 41. 

Where the evidence showed that jj 
members of a party had been drinking and 
were driving around in an automobile for 
pleasure at the time of the accident, it was 
a proper question for the jury as to wheth. 
er they were engaged in a joint enterprise. 
The court cited Missouri Pacific v. How. 
ard, 201 Ark. 6143, in support of the propo- 
sition that where a number of persons were 
drinking intoxicants and driving around in 
an automobile for pleasure ‘hey will be 
considered to be engaged in © | vint or com. 
mon enterprise and the negligence of the 
driver will be imputed to each member of 
the party. The court also cited Berry on 
Automobiles, Section 15.181: 


“If the occupants and driver of an au- 
tomobile drink together and become in- 
toxicated, each is responsible as the driv- 
er for negligent driving, and none can 
recover from injuries due to negligence.” 


Clemens v. United States, U. S. District 
Court, Northern Division of Florida, 1952. 
105 Fed. Supp. 260. In this case the evi- 
dence showed that the father of the minor, 
whose guardian is bringing the action, and 
two other men, killed in the same accident, 
came home for a weekend in a car owned 
by one of the decedents under an arrange- 
ment of expense sharing as to gas and oil. 
They all lived in close proximity to one an- 
other and had been friends for many years. 
They were returning to their jobs at the 
time of their accident. Under this state- 
ment of facts the court held that their ven- 
ture was a joint enterprise and the rela- 
tionship of host and guests was not in- 
volved. 

These cases, in varying degrees, seem to 
indicate a ready willingness, on the part ol 
the courts, to hold that wherever there has 
been a drinking party carried on by the 
passengers, any negligence of their driver 
will be imputed to them, barring their re- 
covery for injuries received by reason o! 
negligence of third parties. 

Likewise, where there is some element of 
business enterprises or a venture which may 
prove mutually profitable to both the pas 
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senger and driver, the courts have little dif- 
ficulty in finding a “joint enterprise.” 


Joint Enterprise Where Joint Control 
is Required 


Wright, et al. v. Kinslow, et al., 3 CCH 
Auto. Cases 2nd, 1173, 264 S.W. 2d 673 
(Ky., 1954). The plaintiff was a passenger 
in an automobile in which the driver was 
negligent and which was involved in an 
accident with the defendant where the de- 
fendant was also negligent. The lower 
court held that it was proper to permit the 
negligence of the driver to be imputed to 
his passenger, the plaintiff. Plaintiff ap- 
peals. Held: It was erroneous to allow the 
negligence of the driver to be imputed to 
his passenger in the absence of evidence to 
the effect that some legal relationship ex- 
isted between the driver and the passenger 
which would make the passenger responsi- 
ble for the negligent acts of the driver. 
When all the occupants of an automobile 
are engaged in a “joint adventure” or 
“joint enterprise,” the court has held that 
the negligence of one is the negligence of 
all, but in order to constitute a joint enter- 
prise there must be an equal right, express 
or implied, among all occupants of the car, 
to direct and control its operation. In this 
case, the driver was the owner and there 
was no evidence of shared expenses or any 
other facts sufficient to support a finding 
that the appellants were engaged in a joint 
enterprise. For that and other reasons, a 
new trial was granted to the plaintiff- 
appellant. 

Comer, et al. v. Smith’s Transfer Corpo- 
ration of Staunton, Va., et al., (W. Va., 
1954), 4 CCH 2nd 274. The court here 
held that negligence on the part of the 
driver cannot be imputed to the family oc- 
cupants of a car to bar recovery for wrong- 
ful death against a negligent third party. 
_Stogdon, Administrator v. Charleston 
Transit Co., (1944), 127 W. Va. 286, 22 
CCH Auto. Cases 516. It was held that un- 
der West Virginia cases there must be a 
tight to control and mutual purpose def- 
inite in its scope to constitute a joint en- 
terprise. Where the car was maintained for 
the use of the entire family and the family 
purpose doctrine was applicable, and 
where the son was driving at the time of 
the accident whith resulted in the death of 
his brother, an occupant of the car, which 
accident occurred on the.way home from a 
trip to town in which upon arrival the oc- 
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cupants engaged in different pursuits, 
there was not sufficient common control to 
make the negligence of one imputable to 
the other. 

Rogers v. Crawford, (1952) 220 Ark. 385, * 
247 S.W. 2d 1005, 38 CCH Auto. Cases 
1064. The mere fact that a husband and 
wife travel in the same car, whether for 
pleasure or to change their abode, does 
not alone constitute a joint enterprise 
within a legal contemplation. Joint enter- 
prise or common purpose is not to be de- 
termined by the fact that the parties are 
going to the same place on the same mis- 
sion; rather, the test is whether in some 
manner, the party who was not at the 
wheel had the right of control over the 
means of locomotion. In this case the court 
further stated categorically that joint en- 
terprise and joint adventure in legal con- 
templation are synonymous terms. 

Capital Transportation Co. v. Compton, 
35 CCH Auto Cases 965, (Ark., 1951). With 
one exception, Compton, the passengers in 
the car had agreed to attend a wrestling 
match. The automobile was owned and 
driven by Ainsworth. One of the parties to 
the agreement was Dumas, a son-in-law of 
Compton. The route of egress was selected 
because of the request by one of the party, 
Ross, to be taken home dirst. The accident 
occurred before reaching Ross’ residence. 
There was no evidence that any one had a 
right to select the route of travel. The fact 
that the parties had all attended a wrest- 
ling match for their mutual pleasure and 
were riding around for their mutual pleas- 
ure and Ainsworth had indicated that he 
would take any one home as soon as re- 
quested, did not constitute sufficient evi- 
dence to warrant a finding of joint enter- 
prise. 

Rock v. Atlantic Coastline Railroad Co., 
(1952) 222 S. C. 362, 72 S.E. 2d 900, 38 
CCH Auto. Cases 472. Where the auto- 
mobile was owned jointly by husband and 
wife and where the wife went on a shop- 
ping tour and her son drove, stopping as 
she directed, and following the route she se- 
lected, the mother and son were held to 
be engaged in a joint enterprise and the 
negligence of the son was imputed to the 
mother. The question of joint enterprise 
was submitted to the jury in the trial court 
but the reviewing court said that the same 
result would have been obtained by hold- 
ing that this was a joint enterprise as a 
matter of law. 

Stevens v. Nurenburg, 2 CCH Auto, 
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Cases 2nd, 811, 117 Vt. 525 (1953). The 
plaintiff's water pipe had frozen and he 
asked his neighbor for some gas for a blow 
torch to thaw the pipe. The neighbor of- 
fered to drive him to the village to get gas. 
The plaintiff, while riding with the driv- 
er, bent over to fix the car heater and a 
collision occurred while he was bent over. 
The driver was driving only for the plain- 
tiff’s benefit and the defendant who col- 
lided with the driver contends that the 
driver was the agent and servant of the 
plaintiff and any negligence on his part 
should be imputed to the plaintiff. Held: 
The vital inquiry concerns the right to con- 
trol. The test is to determine whether the 
driver may at any time = or continue or 
determine the way in which the car is 
driven or used, not merely with reference 
to the result to be reached, but with the 
method of reaching that result, even to its 
small particulars. Here there was no sub- 
mission by the driver to the direction and 
control of the plaintiff as to the manner 
of driving the car. Therefore, his negli- 
gence could not be imputed to the plain- 
tiff. 

Painter v. Lingon, (1952) 193 Va. 840, 
389 CCH Auto. Cases 426. The plaintiff 
wife brought action for damages against 
the defendant who collided with her au- 
tomobile which her husband was driving 
at the time of the accident. A jury return- 
ed a verdict for $12,000 which was set aside 
by the court on the theory that the hus- 
band and wife were engaged in a joint en- 
terprise. On review, reversed, and the re- 
viewing court held that even though title 
was in the wife, it had been established 
as a matter of fact that the husband had 
given her title to the automobile because 
of her personal whim of wanting the car 
title in her name. It was established that 
the husband had full control of the car at 
the time of the accident and that at all 
times he controlled the car as if he owned 
it. In holding that no joint enterprise ex- 
isted the court stated: “The husband is un- 
der legal and moral obligation, not only to 
— and maintain his wife, but to pro- 
vide reasonable means for her recreation 
and pleasure. When performing any of 
these obligations he acts for himself and 
not as an agent for his wife.” 


Joint Enterprise—Action by Passenger 
Against Driver 


Though a finding of a joint enterprise 
may prevent recovery from a third person 
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by the passenger, in an action by the pas 
senger against the driver, the driver cannot 
contend that his own negligence should be 
imputed to his passenger who was not neg. 
ligent. 


McJunkin v. Waldrep, 3 CCH Auto, 
Cases 2nd, 1298, (S.C. 1954). The defend. 
ant was the owner of a beauty shop in 
which the plaintiff worked. The plaintiff, 
the defendant and two other beauty o 
erators were going to New York to take hair 
styling courses. The beauty operators were 
to pay for the gas and oil on the trip and 
the defendant was to furnish her automo. 
bile. The court held on the question of 
joint enterprise that the plaintiff had no 
right to control the operation of the auto- 
mobile. This element missing, there was 
no joint enterprise. Further, the concur- 
ring opinion also pointed out that the doc- 
trine of common or joint enterprise as a de- 
fense is applicable only as regards third 
persons and not parties to the enterprise. 
Ordinary negligence on the part of a mem- 
ber of a joint enterprise which results in an 
injury to the other member, renders him 
liable for the injury. 

Vest, et al v. Kramer (1952), 36 CCH 
Auto. Cases 1073, 158 O.S. 78. In this case 
it was held that the trial court committed 
reversible error in directing the verdict for 
the defendant scoutmaster, since the par- 
ties were engaged in a joint adventure to 
raise money for the scout troop, and the 
injured scout was a passenger on the trail- 
er being loaded with waste paper and was 
not a guest. The court stated: “The gen- 
eral rule is that if the transportation of a 
rider confers a benefit only on the person 
to whom the ride is given, and no benefits 
other than such as are incidental to hos 
pitality, good will, or the like, on persons 
furnishing the transportation, the rider is 
a guest; but, if his carriage tends to pro- 
mote the mutual interest of both himself 
and the driver to their common benefit, 
thereby creating a joint business relation- 


ship between the motorist and his rider, or 
where the rider accompanies the driver at 
the instance of the latter for the purpose 
of having the rider render a benefit or serv- 
ice to the driver on a trip which is pri- 
marily for the attainment of some objec 
tive for the driver, the rider is a passenger 
and not a guest.” 

In 5 Am. Jur. 788 (Automobile 502), the 
majority rule is stated as follows: 
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“The doctrine that the negligence of 
a member of a joint or common enter- 
prise in the operation of an automobile 
is imputable to other members riding 
with him is applicable only as regards 
third persons, not as to parties to such 
enterprise. When one member of a joint 
enterprise or common adventure is in- 
jured by the negligent operation of an 
automobile by another member while op- 
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erating it within the scope of the enter- 
prise and an action is brought against the 
driver, the doctrine of imputed negli- 
gence is inapplicable and will not bar a 
recovery. In other words, the fact that 
both occupants of an automobile are en- 
gaged in a joint enterprise does not pre- 
clude one of them from recovering dam- 
ages from the other for injuries sustained 
through the latter’s negligent driving.” 


Recoupment by the United States Under Soldiers’ and Sailors’ 
Civil Relief Act 


JoserH R. STEWART 
Kansas City, Missouri 


HE Soldiers’ and Sailors’ Civil Relief 
Act, October 17, 1940, 50 U. S. C. A. 
(App.) Secs. 400-414 (old), was enacted, 
without too much precedent to follow, in 
an effort to preserve the civil status quo of 
members of the armed forces during the 
term of their military service and for a 
stated period thereafter. Experience has 
indicated, despite many troublesome prob- 
lems involved, that the provisions of the 
Act have so far served successfully the pur- 
poses intended. Article IV of the Act re- 
lating to insurance and providing for the 
maintenance by the government of com- 
mercial life insurance policies owned and 
carried by the serviceman has, in the main, 
accomplished in a satisfactory manner its 
intended purposes, but has been produc- 
tive of at least one controversial problem— 
must the serviceman reimburse the Govern- 
ment for payments made under the Act? 
Under the Act as originally enacted in 
1940, the United States generally was ob- 
ligated to maintain by the payment of pre- 
miums thereon commercial life insurance 
policies carried by the serviceman not ex- 
ceeding $5,000 in face value. A lien in fa- 
vor of the United States was declared 
against each policy so protected and on 
death claim settlements benefits accrued 
under the Act were to be deducted from 
death claim settlements. Other than this 
deduction from death claim settlements, 
the Act provided that in the final account- 
ing between the United States and the in- 
surer, the United States should be credited 
with the amount of the cash surrender 
value of each such policy and charged with 
the total amount of unpaid premiums with 


interest and the balance in favor of the in- 
surer paid to it by the Secretary of the 
Treasury. There was no express provision 
in the Act of 1940 for reimbursement to the 
United States by the servicemen of these 
payments made to the insurer. The act was 
amended October 6, 1942 to supply this 
deficiency, 50 U. S. C. (app.) Secs. 540-548, 
the amended Act providing, among other 
things, that the amount paid by the United 
States to an insurer under the provisions 
of the Article should become a debt to the 
United States by the insured and collectible 
by deduction from any amount due the 
insured by the United States, or as other- 
wise authorized by law. 

Many life insurance policies owned by 
servicemen were protected under the Act 
between October 17, 1940 and October 6, 
1942 when the Act was amended. Payments 
made on such policies under the Act by the 
United States later were set up as an in- 
debtedness of the servicemen whose poli- 
cies had been protected. Little attention 
was paid the matter either by the service- 
men or the United States until the declara- 
tion in 1948 of a special dividend on Na- 
tional Service Life Insurance policies car- 
ried by the servicemen. At that time the 
Veterans’ Administration withheld from 
such dividends and paid to the Treasury of 
the United States the amount of such in- 
debtedness as an offset against or payment 
of amounts advanced by the United States 
under the Civil Relief Act. Actions fol- 
lowed by the servicemen to recover the 
amount of these withheld dividends, it be- 
ing asserted that nothing in the Act of 
1940 provided for reimbursement by the 
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servicemen for such payments. 

Considerable must be said for such view- 
point for early in 1941 the Director of In- 
surance of the Veterans’ Administration by 
letter addressed to one of the insurance 
companies involved, stated: “There is no 
provision in the Act whereby the Govern- 
ment may be reimbursed by the policyhol- 
der in the amount paid to the insurer in 
those cases where there was no cash sur- 
rendered value or where such value was in- 
sufficient to cover the indebtedness.” 
Again, in a statement made to the House 
Committee on Military Affairs on May 25, 
1942, the Assistant Administrator, Finance 
and Insurance, Veterans’ Administration, 
stated: “The insured is liable for all of the 
premiums of the $5,000 policy, the Govern- 
ment acting really as a guarantor. How- 
ever, if there is a default, there would not 
be any liability for the whole amount in 
excess of the cash value under present con- 
struction of existing law.” Many life in- 
surance companies, and the United States 
Government, as indicated, acted on this as- 
sumption that there was no liability on 
the serviceman for reimbursement to the 
United States for amounts paid out under 
the Act. It was not until 1943 that the 
Veterans’ Administration through Admin- 
istrator’s Decision No. 513 first officially 
took the position that premiums paid by 
the United States under the 1940 Act 
must be repaid. 


The first cases on the subject were ac- 
tions by the United States commenced in 
January, 1952 directly against three vet- 
erans, Nichols, Boller and Keas, consoli- 
dated under U. S. v. Nichols, 105 Fed. Sup. 
543, in the United States District Court for 
the Northern District of Iowa. This was a 
direct action by the United States against 
the veterans for the enforcement of certi- 
ficates of indebtedness against each veteran 
for payments made by the United States 
under the Act. Judgment was for the plain- 
tiff in each case, the court holding the 
United States was entitled to reimburse- 
ment for the payments it had made un- 
der the Act. The reasons underlying the 
opinion were based generally upon the 
proposition that the defendants had ap- 
plied for and received protection of 
their private insurance policies under 
the Act; that the United States had guar- 
anteed and paid their defaulted premiums; 
that such payments by the United States 
were benefits received by them for the pre- 
mium obligations that they owed the in- 
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surance companies; and that the United 
States having paid their debts to such ip. 
surance companies as guarantor under the 
Act was entitled under common law prin. 
ciples to reimbursement for such pay: 
ments. : 
The next action of record arose in the 
United States District Court for the East. 
ern District of New York early in 1953. In 
Morton v. U. S., 113 Fed. Sup. 496, the ac. 
tion was by the veteran against the United 
States to recover the amount of special divi- 
dends on his National Service Life Insur- 
ance policies withheld by the Veterans’ Ad. 
ministration and paid to the Treasurer of 
the United States in payment of benefits 
received under the insurance provision of 
the Civil Relief Act. On cross-motions for 
summary judgment the court entered judg. 
ment for the United States, holding that 
the special dividends so withheld by the 
Government were properly offset against 
amounts advanced by the United States in 
payment of commercial life insurance pre- 
miums under the Civil Relief Act. While 
not determinative of the issues, the court 
indicated that continued acceptance of 
benefits under the Act by the veteran after 
he had been advised of the amendment of 
1942 had some force in appraising the ef- 
fect of the 1942 amendment on policies is- 
sued prior to the amendment. A similar 
case in the United States District Court for 
the Northern District of California, Plesha 
v. U. S. (no citation yet available) resulted 
in a like judgment for the United States 
under the common law theory of reim- 
bursement to a guarantor who has guar- 
anteed and paid the debt of another. 
Just recently, however, in Hormel v. 
U. S., decided June 3, 1954 by Judge Di- 
mock of the United States District Court 
for the Southern District of New York (I 
Life Cases, 2nd, 931) a contrary result was 
reached in that the veteran-plaintiff recov- 
ered judgment for the balance withheld on 
the 1948 special dividends on a National 
Service Life Insurance policy. The court 
took the position in this case, a theory ap- 
parently not raised in other cases under 
the Act, that there is no formula provided 


in the 1940 Act by which might be deter- 
mined accurately the amount allocable 
against any particular insured out of sums 
paid by the Government to the insurer un- 
der the 1940 Act. The court held, accord- 
ingly, the Government was not entitled to 
reimbursement for the amounts so paid. 
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In this case also the court rejected the the- 
ory that a passive acceptance by the insured 
of the benefits of the Act after its amend- 
ment in 1942 did not amount to an accep- 
tance of the Act as amended so far as re- 
imbursement was provided for, and that 
the insurer’s adoption of the Act as amend- 
ed in 1942 did not change its relation to 
those insured so as to create an obligation 
on their part to the United States under 
the Act as amended. 

So far as the writer has been able to de- 
termine, none of these cases yet have been 
reviewed by the Court of Appeals for the 
respective circuits. The issues seem square- 
ly joined, the earlier cases holding that no 
gratuitous benefits were intended—that 


INSURANCE COUNSEL JOURNAL 


Page 29 


such a gratuity would impute to Congress 
an improper purpose to distribute Treas- 
ury funds for the maintenance of private 
insurance policies of a selected group of 
servicemen to the exclusion of servicemen 
of equal status who owned no such private 
insurance policies, and this later opinion 
in the Hormel case holding that a gratuity, 
while not intended by Congress under the 
1940 Act, nevertheless resulted for failure 
of the Act to provide a formula under 
which the obligation accurately could be 
determined. It will be interesting to ob- 
serve how the Courts of Appeals eventual- 
ly resolve this conflict on a subject in 
which servicemen policyholders of the 
country have so much at stake. 


Proposed Amendments to the Federal Rules of Civil Procedure 


RosBerT P. Hopson 
Louisville, Kentucky 


Tt Advisory Committee appointed by 
the Supreme Court on Rules of Civil 
Procedure has published a number of pro- 
posed Amendments to the present Rules 
and has requested that suggestions be in 
its hands not later than March Ist, 1955. 
The Advisory Committee proposes that 
these Amendments become effective Au- 
gust 1, 1955. 

There will be no endeavor here to dis- 
cuss all of the proposed Amendments, but 
only those which seem to be important. 

In Rule 4 (e) it is proposed to add the 
State Court procedure for the service of 
process, actual or constructive, where the 
suit is originally instituted in the Federal 
Court. This is done because there has been 
some question raised as to the original 
jurisdiction of the Federal Court in ac- 
tions in rem and even under Non-Resident 
Process Acts in the several states. It would 
seem that this Amendment to the Rule 
only clarifies and does not work any im- 
portant change. 

An alternate Amendment is proposed 
for Rule 4 (f), the first of which author- 
izes the service of process other than a 
subpoena within one hundred miles of the 
place of holding court, and anywhere, as 
provided by Federal Statute, the second 
provides that the process may be served 
upon persons who are made parties pur- 
suant to Rule 13 (b) or Rule 14, or who 
are indispensable parties to an existing ac- 


tion or who are required to respond to 
proceedings for the enforcement of the 
Court’s order and judgments at all places 
without the. district that are within one 
hundred miles of the place where the ac- 
tion is to be tried. It seems to be generally 
agreed that the first alternate is better and 
certainly would lead to less confusion than 
the second. If the process can be served 
at any place within one hundred miles of 
the place of trial, it would seem that every 
one would know where he stood without 
endeavoring to figure out what kind of ac- 
tion was involved. It is the writer’s opin- 
ion that the first alternate should be 
adopted. 


Rule 6 dealing with the extension of 
time within which an act is required or al- 
lowed is to be amended by striking out 
the exclusion of Rule 25 which deals with 
the substitution of parties and your atten- 
tion is specifically drawn to the proposed 
Amendment of Rule 25 hereafter dis- 
cussed. 

In Rule 7, the Amendment strikes out 
the words “Leave is given under Rule 14 
to summon because under the proposed 
Amendment to Rule 14 no leave to sum- 
mon the third party defendant is re- 
quired.” 

The amendment to Rule 14 not only 
eliminates the requirement for leave to 
file a third party complaint but also elim- 
inates the requirement that the third party 
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complaint shall be filed before service of 
answer and substitutes a provision that the 
third party complaint may be served at any 
time after commencement of the action. 
It is suggested that the amendment is too 
broad in permitting the third party com- 
plaint to be served at any time after the 
commencement of the action and that 
there should be a limitation on this right 
to require that it be served within a rea- 
sonable time after the commencement of 
the action because otherwise a defendant 
might serve a third party complaint just 
before trial date and thereby insist upon a 
postponement of the trial. There is also 
added to this Rule a provision that any 
party may move for a severance, separate 
trial or dismissal of the third party claim 
and the Court may direct a final judg- 
ment upon either the original claim or the 
third party claim alone in accordance with 
Rule 54 (b). 

Rule 15 (d) dealing with supplemental 
pleadings is proposed to be amended by 
adding at the end of the first sentence 
“Whether or not the original pleading is 
defective in its statement of a claim for 
relief.” There seems to have been some 
confusion in the authorities as to whether 
limitation may be interposed successfully 
where the amendment comes after the pe- 
riod of limitation and the original plead- 
ing was defective in its statement of a 
claim for relief. —The Amendment seems 
only to clarify the conflict in decisions. 

In Rule 16 dealing with pre-trial pro- 
cedure it is proposed to add paragraphs 4 
and 6. In 4, the Court may consider the 
disclosure of the identity of witnesses ex- 
pected to be called at the trial. It is sub- 
mitted that this disclosure should be limit- 
ed by the requirement of good cause and 
only in the discretion of the Court to meet 
the ends of justice. There are a good many 
objections that can be raised to this pro- 
posal: 


1. Parties and counsel do not always 
know what witnesses may be called and it 
does occur that an important witness is 
discovered on the day of trial. 

2. Where discovery has been had, the 
names of the witnesses are readily available 
and this proposed amendment would only 
duplicate the discovery practice. 


3. The proposed Amendment could 
easily produce a controversy between the 
Court and counsel on either side as to the 
correctness and good faith of the disclosure 
of the identity of witnesses. 
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It is submitted by the writer that if the 
proposed Amendment is adopted that 
counsel should always be careful to limit 
the extent of the pre-trial order with re. 
spect to the identity of witnesses to be call. 
ed at the trial. 

The proposed amendment included in 
paragraph 6 authorizes the assignment of 
a case to a designated judge where pro- 
tracted litigation is probable and this 
seems to be proper and helpful in those 
jurisdictions where there is more than one 
judge. 

The proposed Amendment to Rule 20 
with reference to permissive joinder of 
parties merely adds that the Court may di- 
rect a final judgment upon any claim of 
or against any party in accordance with 
Rule 54 (b). 

In Rule 23 (d) dealing with class actions, 
the Amendment provides for giving notice 
as the Court may direct of all settlements 
or final orders and in addition thereto av- 
thorizes the Court to enter a judgment af- 
fecting only the parties to the aciion and 
those adequately represented. This would 
seem to be a proper amendment in order 
to protect against collusive class actions. 


In Rule 25 dealing with substitution of 
parties in paragraph (a) it is proposed that 
the action shall be dismissed if the substi- 
tution is not made within a reasonable 
time after death of a party. It is submit 
ted that this proposed amendment is bad 
and the only effect of it would be to cre- 
ate confusion and uncertainty. The pres- 
ent rule requires substitution within two 
years and the writer sees no reason to 
change it. 

In Rule 30 (c) it is proposed to add in 
the middle of this paragraph “The Court 
may order the cost of transcription paid 
by one or some of, or apportioned among 
the parties”. It would seem that this addi- 
tion is wholly unjustified but that the cost 
of transcription should be taxed with the 
general costs of the action. 

In Rule 33—Interrogatories to Parties- 
there is proposed to be added that a party 
may be required to list the names of wit: 
nesses expected to be called at the trial 
or copies of all statements concerning the 
action given by the interrogating party or 
copies of such documents, photographs, 
etc., not privileged as are relevant to the 
answers unless opportunity for their ex 
amination and copying be afforded, sub- 
ject only to the limitation of undue e- 
pense. This entire Amendment seems ill- 
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advised for the reasons heretofore given 
with respect to the pre-trial change and in 
addition, as pointed out with respect to 
the Amendment to Rule 34, there should 
be a minimum of good cause. If this 
Amendment is to be adopted, which the 
writer feels is unjustified, it should go 
further and provide that the information 
requested in the interrogatory shall consti- 
tute a continued obligation on the adverse 
party to furnish the names of witnesses 
subsequently discovered, and documents, 
photographs, etc., subsequently obtained. 
There is no purpose to be served in permit- 
ting interrogatories to obtain information 
which the adverse party may truthfully 
answer he does not then have but which 
he later develops and presents at the trial 
without any notice to his adversary who in 
the meantime has been compelled to dis- 
close everything which he has. 

In Rule 34—Discovery and Production 
of Documents—The requirement of show- 
ing good cause therefor has been elimi- 
nated and the Amendment provides that 
the Court may order the production and 
permit the inspection and copying of any 
designated documents, photographs, etc., 
not privileged or permit entry upon the 
adverse party’s property for inspection, 
photographing, etc. The proposed Amend- 
ment would give rise to more confusion 
and more work for the Court because such 
orders would be indiscriminately asked 
and the Court would be constantly faced 
with motions to limit the order or set it 
aside in its entirety. 

On the other hand, if the present Rule 


| stands, the Court has discretion whether 


he will grant the order and has an oppor- 
tunity not only to know what he is requir- 
ing the adverse party to produce but 
whether there is in fact good cause for pro- 
ducing it. Our experience with the pres- 
ent Rule has been satisfactory and we see 
no reason to change it and feel that if the 
Amendment is adopted it will result in 
abuse and confusion. 
_ It is proposed to add to Rule 36 concern- 
ing admissions of fact that if the request 
is denied because of lack of information or 
knowledge, the party must show in his 
sworn statement that the means of securing 
the information or knowledge are not rea- 
sonably within his power. This Amend- 
ment seems to be justified. 

The Amendment to Rule 38—Jury Trial 
—simply provides that an Amendment of 
a pleading asserting only a claim or de- 
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fense arising out of the conduct attempted 
to be set forth in the original pleading 
does not constitute a revocation of the 
waiver of a trial by jury which simply 
means that if a trial by jury has not been 
demanded within the time allowed, an 
Amendment of the pleading based on the 
original claim or defense will not entitle 
the party then to claim a jury trial. 

The Amendment to Rule 41 dealing 
with dismissal of actions provides that the 
dismissal for lack of an indispensable party 
does not obtain as an adjudication on the 
merits. 

The Amendment to Rule 50(b)—Motion 
for a Directed Verdict and Judgment— 
merely amplifies the present Rule by pro- 
viding that when a motion for a directed 
verdict is made at the close of all the evi- 
dence and denied or not granted, the mov- 
ing party may within ten days after the 
entry of judgment or within ten days after 
the jury has been discharged if a verdict 
was not returned, move for a judgment in 
accordance with his motion for a directed 
verdict and a motion to set aside or other- 
wise nullify a verdict, or upon a new trial, 
shall be deemed to include this motion as 
an alternative. It would seem that this 
simplifies the practice and is helpful. 

50 (c) (1) (2) and (3) are entirely new. 
(1) provides that if the motion for judg- 
ment notwithstanding the verdict is grant- 
ed, the Court shall rule on the motion for 
new trial by determining whether it shall 
be granted if the judgment is thereafter 
vacated or reversed. If the motion for new 
trial be thus granted, the Court shall su- 
pervise the grounds therefor and such an 
order does not affect the finality of the 
judgment. If the judgment is reversed on 
appeal, the new trial shall proceed unless 
the Appellate Court directs otherwise. 

In case the motion for new trial has 
been denied and the judgment is reversed 
on appeal, subsequent proceedings shall 
be in accordance with the order of the Ap- 
pellate Court. An appeal from a judg- 
ment granted or denying a motion for 
judgment notwithstanding the verdict pre- 
sents for review all reviewable error : 
against either party. 

(2) The party whose verdict has been 
set aside on motion for judgment notwith- 
standing the verdict may not later than 
ten days after entry of judgment serve a 
motion for new trial which shall be condi- 
tionally granted or denied with the conse- 
quences listed in (1). 
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(3) Any party who fails to make a mo- 
tion for a new trial as provided in Sections 
(1) and (2) shall be deemed to have waived 
the right to apply for a new trial. It will 
be observed that (3) is a vital and far- 
reaching change in the present Rules. Un- 
der this proposed Amendment if there is a 
verdict against the defendant and on his 
motion a judgment notwithstanding the 
verdict is rendered, but he did not make 
a motion for a new trial, the judgment for 
him may be reversed on appeal and al- 
though there was error in the trial justify- 
ing the granting of the new trial, this can- 
not be done because he waived the right to 
apply for a new trial. The same result 
would follow where there was a verdict 
for the defendant and a judgment render- 
ed notwithstanding the verdict for plain- 
tiff and that judgment was reversed on ap- 
peal. If there was no motion for a new 
trial made by the plaintiff, the original 
judgment would stand. 

There is no substantial change recorded 
in Rule 52—Findings by the Court—and 
the changes here are mere clarifications. 

It has been suggested by Judge Shackle- 
ford Miller of the Court of Appeals for 
the Sixth Circuit that this Rule should 
spell out the difference between the find- 
ings of fact by the Court or Master and the 
inferences or conclusions drawn from the 
facts by them. There is a conflict of au- 
thority in the Circuits as to whether the 
Appellate Court is bound by the inferences 
or conclusions which the trier of facts 
draws from the facts found by him as well 
as the facts themselves. It is felt by the 
writer that the findings of fact by the 
Trial Court or Master should not be set 
aside by the Appellate Court unless clear- 
ly erroneous, should apply only to the facts 
and not to the inferences or conclusions 
which they might draw from those facts. 

The proposed Amendment to Rule 56 
(e€) on summary judgments is that the ad- 
verse party may not rest upon the mere 
allegations or denials of his pleading but 
must answer under oath in Netail as spe- 
cific as that of the moving papers setting 
forth the material facts as he believes and 
intends to prove them to be. This Amend- 
ment spells out what the adverse party 
must do to prevent a summary judgment 
just as the present Rule spells out what 
the moving party must do. If the adverse 
party does not answer under oath, sum- 
a judgment shall be entered against 

im. 
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The proposed Amendment to Rule 60 
—Relief from Judgment—provides that the 
motion must be made within a reasonable 
time and except for fraud, void judgment 
or satisfaction must be made within a year 
after the grounds have accrued and are 
not to the moving party. This would seem 
to be a bad Amendment because it would 
be impossible to prove when the grounds 
were known to the moving party but if it 
is desired to make some such change it 
could well be done by adding “or could 
have been discovered by him by reasonable 
diligence.” 

There are two matters outside of the 
proposed Amendments to which the writer 
desires to call attention. 

In the Kentucky Rules of Civil Pro- 
cedure it is provided with reference to the 
production of writings: 


“RULE 37.02. LIMITATION ON 
THE PRODUCTION OF WRITINGS. 
The deponent shall not be required and 
the court shall not order a deponent or 
party to produce or submit for inspec- 
tion any writing obtained or prepared 
by the adverse party, his attorney, sure- 
ty, indemnitor, or agent, in anticipation 
of litigation or in preparation for trial 
unless satisfied that denial of produc- 
tion or inspection will result in an in- 
justice or undue hardship; nor shall the 
deponent be required or the court order 
a 4 yes or party to produce or sub- 
mit for inspection any part of a writing 
which reflects an attorney's mental im- 
pressions, conclusions, opinions, or legal 
theories, or, except as provided in Rule 
35, the conclusions of an expert.” 


It may be said that this Rule is only an 
announcement of the Rule in Hickman v. 
Taylor, but there has been so much con- 
fusion as to exactly what the Court meant 
in Hickman v. Taylor, that in our opinion, 
it would be well to spell out this Rule spe- 
cifically. 

In undertaking to write criticisms and 
suggestions to the Advisory Committee ol 
the Supreme Court, the writer was impress- 
ed with the fact that so few members of 
the Bar had copies of the proposed Amend- 
ments or had even heard of them. In fact, 
several of our members have advised that 
after inquiry they were unable to secure 
copies. It would seem that the Advisory 
Committee should give wider distribution 
to any future Amendments to the Rules 
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so that the members of the Bar who are 
interested in practicing under them may 
have an opportunity to be heard. It will 
not do for us to say that we are dissatisfied 
with the Rules after the Amendments have 
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been put into effect by the Supreme Court 
but it is certain that we ought to have op- 
portunity to present our views to the Ad- 
visory Committee before their report is 
made to the Court. 


Proof and Submission of Loss of Use 


Rosert C. Ety 
St. Louis, Missouri 


HE term, “loss of use” is used to de- 
scribe the element of damage where- 
in an owner of property is deprived of the 
use of the property as the result of it being 
damaged through the fault of another. It 
is most frequently encountered in cases 
arising Out of vehicular accidents following 
which an automobile or truck is laid up for 
repairs so that the owner loses the use of 
the vehicle during the time necessary for 
repairs, and this article will be concerned 
with damage to motor vehicles. 

Insurance lawyers will deal with this 
uestion in subrogation claims wherein 
they represent the named plaintiff and also 
in defense of claims where loss of use is 
claimed as an element of damage. In many 
instances this can be a very substantial 
amount; yet it is frequently overlooked, 
and in many of the cases where it is given 
consideration it is looked upon as merely 
an extra matter of minor concern and is 
thrown in along with the chief claim for 
damage to the vehicle with the thought 
that perhaps something extra can be recov- 
ered but with little emphasis being given 
to it. Because it is considered somewhat 
extraneous to the main issue of damages 
and of minor importance, little attention 
may be given to the proper measure for 
such damages, and in many instances at- 
torneys have failed to check the law and 
have misconceived the proper measure of 
damages. The most general mistake is in 
believing that proof of lost profits entitles 
the owner to submit that as an element of 
damage. Except in rare instances that is 
not correct, and there are a number of cases 
in which reversals have been ordered be- 
cause of that mistake being made.* The 
purpose of this article will be to assist the 
subrogation attorney in preparing his claim 
for loss of use and to assist the defense at- 
lorney in being prepared to make proper 
objections. 

The reasonable market rental value of 


the damaged vehicle for a reasonable time 
within which to repair it is the proper 
method of proof and in the case of a busi- 
ness vehicle is generally the measure of 
damages for loss of use.” These damages 
are allowed whether the owner of the ve- 
hicle rents another to replace the damaged 
one during repair or whether he obtains 
no replacement at all." The theory of the 
cases is that the owner has been deprived 
of one of his rights of ownership, that is 
the right to use the vehicle, and having 
been deprived of that right as a result of 
the fault of another the other is under a 
duty to pay damages. As in any case where 
damages are sought, the purpose is to re- 
store the plaintiff as nearly as possible to 
his rightful circumstances. 

As mentioned above, the first thought to 
come to mind may be that loss of profits is 
the proper measure, but the courts have 
held that this reaches into the realm of 
speculation and is subject to the rule that 
damages cannot be founded upon specula- 
tion. Because rental value is easily subject 
to proof and will in theory repay plaintiff 
for any loss if he moves to mitigate his dam- 
ages and thus avoid a loss of profit, it has 
been adopted as the proper proof and meas- 
ure, and proof and submission of loss of 
profits under a claim for loss of use has in 
most instances been held to be error. This 
has been true even in cases where loss of 
profits is subject to very nearly exact de- 
termination. Where a taxicab was dam- 
aged and the owner proved the time that it 
was out of service for repairs and followed 
up with proof of its average daily net 
earnings, which might seem to establish 
plaintiff's actual loss, the court reversed, 
holding that the proper measure was the 
rental value of the taxicab.“ This seems to 
be the general law; however a minority al- 
low loss of profits, if ascertainable, holding 
that the reason for the exclusion of loss of 
profits ceases to exist when speculation is 
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removed and therefore the rule does not 
apply. This minority holding is chiefly 
applied to real estate or to property which 
has no rental value, and perhaps it is a 
good rule in such instances, but in the case 
of a vehicle that would very seldom be a 
problem. 

Damages based upon rental value are al- 
lowable regardless of whether or not an- 
other vehicle is rented. If another is rent- 
ed, the amount expended for rent is some- 
times allowed as a measure of damages," 
but this misses the theory behind the is- 
sue; although it may reach the same result. 
The proper measure would be the reason- 
able market value and not what the plain- 
tiff paid in an individual instance. It can 
be readily seen that the amount for which 
the vehicle would have rented in the mar- 
ket might not be the same as was paid in 
the individual instance. If a_ plaintiff 
should offer proof of what was paid, ob- 
jection should be made upon the basis that 
such is not proof of the market rental 
value. The objection should be sustained, 
and if plaintiff is not prepared with the 
proper expert testimony, he may have to 
drop his claim. 

The most common method for proving 
rental value is to have testimony of the 
daily or weekly rent of a similar vehicle, 
and then that figure is multiplied by the 
number of days or weeks that the damaged 
vehicle was laid up for repairs; however, 
that is not the proper method of calculat- 
ing the loss. Properly, the evidence should 
be of the cost of rental for the entire pe- 
riod of repair.’ If the period is of extended 
duration, the amount might a differ 
from the figure obtained by the multiplica- 
tion method. As an example, rent of a 
hotel room is generally less for each day on 
a monthly basis than it would be if charged 
on a daily basis, and the same will apply 
in the rent of a vehicle. Although this 
point is not frequently raised; in each in- 
stance where it has been brought to the 
attention of the court it has been ruled that 
the rent for the entire period is the only 
proper measure. 

In a few instances plaintiffs have at- 
tempted to collect damages for loss of use, 
even though the vehicle was a total loss and 
primary damages were sought upon a basis 
of total loss. The Courts are uniform in 
holding that nothing can be recovered for 
loss of use if the vehicle is a total loss.* 
However, if the vehicle is in such condi- 
tion that the owner may reasonably be in 
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doubt as to whether or not it can be re. 
paired to its original condition, damages 
for loss of use are allowed for a reasonable 
period of time during which the owner may 
investigate before finally determining that 
repairs are not justified. Two weeks has 
been held to be a reasonable time for mak. 
ing this decision.’ Undoubtedly, a jurisdic. 
tion which would follow this rule would 
permit that time to be added to repair 
time in the event that it was decided that 
repairs were justified. 


In cases involving damage to pleasure 
automobiles there are some different con- 
siderations. The theory underlying recov- 
ery of damages for loss of use should be 
the same as with business vehicles, but ap- 
parently for practical reasons some juris- 
dictions apply different rules. For instance, 
the State of Colorado will not allow dam- 
ages for loss of use of pleasure cars; al- 
though they will allow it for business ve- 
hicles.” California, New York, Connecti- 
cut, Tennessee, and probably most others 
will allow such damages where pleasure 
cars are involved.” In those jurisdictions 
in which the damages are allowable they 
generally will be permitted regardless of 
whether the owner rents another vehicle or 
not. New York will allow the full rental 
value, but Tennessee allows only for the 
proportionate time ordinarily used by the 
owner and his family.” A case frequentl) 
cited as a leading case is Cook v. Packard 
Motor Car Company (Connecticut, 1914) 
92A 413. In that case the court held that 
rental value of the damaged automobile 
was proper evidence but it was not the 
measure of damages. It was pointed out 
that rental charges for an automobile in- 
clude wear and depreciation to which the 
plaintiff's car was not subjected while out 
of use, and rent also included overhead 
and profits to which plaintiff was not en- 
titled because he was not in the business 
of renting automobiles to others. How- 
ever, the court pointed out that the limit- 
ing items affected only the amount of dam- 
ages and did not affect the right to recover 
substantial as compared to nominal dam- 
ages. The Court put the “loss of use” on a 
basis of damages not subject to exact de- 
termination such as in cases involving per- 
sonal injuries. The evidence of rental 
value was for the assistance of the jury in 
determining the damages suffered by plain- 
tiff as a result of being deprived of one of 
the rights of ownership, being the right to 
use his automobile. 
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Proof of loss of use requires three basic 
pieces of evidence. First, the type of ve- 
hice and the extent of its damage, which 
can be proved either by the owner or if 
the owner is a company then by the man- 
ager of the transportation department. 
Second, an expert who can testify as to the 
reasonable time necessary for repair of the 
vehicle, which may include delay in ob- 
taining necessary parts even during a pe- 
riod of war shortage, which proof can be 
supplied by the person who made the re- 
pairs. Third, the reasonable market rental 
value of a similar vehicle for the time rea- 
sonably necessary for repair, which proof 
must be supplied by a person experienced 
in the field of rental. A qualified person 
from a car and truck rental agency should 
qualify; or it may be someone connected 
with the plaintiff company, such as trans- 
portation manager of a truck line, because 
those companies frequently rent vehicles 
in addition to those owned by the com- 
pany; but in any event the witness must 
be a person acquainted with the market, 
and the evidence should not be what the 
one company has paid or does pay for rent 
of vehicles. 

Submission to the jury will depend upon 
whether the case involves a business vehicle 
ora pleasure car. If it is a business vehicle, 
the submission should be for the reason- 
able market rental value for a reasonable 
time within which to repair the vehicle. 
If it is a pleasure car, the safest method 
would seem to be to submit generally for 
“loss of use” or for “damages suffered by 
reason of being deprived of use of the au- 
tomobile,” with perhaps an additional 
clause stating that the jury may take into 
consideration rental value of the automo- 
bile and the amount of time that the auto- 
mobile was normally used by plaintiff and 
his family. 


Cases are known where as much as $2,000 
has been recovered as damages for loss of 
use, which certainly requires consideration 
in any case where such might be an ele- 
ment of damage, except the State of Ar- 
kansas, where damages for loss of use are 
not allowed in any instance.” Foot notes 
have been added not to indicate an ex- 
haustive review in each jurisdiction but 
mostly to act as a guide for the attorney 
who does not find a particular point in 
those cases previously decided in his own 
jurisdiction. 


*Weddle v. IL.R.C&E. Warehouse Corp., (Indiana) 
85 N.E. 2nd 501. 

*Weddle v. 1.R.Cx*E. Warehouse Corp., (Indiana) 
85 N.E. 2nd 501; 
Anderson v. Jensen (Utah) 265 P. 745; 

Gila Water Company v. Gila Land and Catile 
Company (Arizona) 238 P. 336; 

Naughton Mulgrew Motor Car Company v. West- 
chester Fish Company (N.Y.) 173 N.Y.S. 437. 

*Myers v. Bradford (California) 201 P. 471; 

Dettmar v. Burns Brothers (New York) 181 
N.Y.S. 146; 

Naughton Mulgrew Motor Car Company v. West- 
chester Fish Company, 173 N.Y.S. 437; 

Perkins v. Brown (Tennessee) 177 S. W. 1158. 

‘Naughton Mulgrew Motor Car Company uv. 
Westchester Fish Company (N.Y.) 173 N.Y.S. 437. 

®‘Weddle v. 1.R.CxE. Warehouse Corp. (Indiana) 
85 N.E. 2nd 501; 

*Hansen v. Costello (Conn.) 5A2d 880; 

Maddox v. Yocum (Indiana) 52 N.E. 2nd 639. 

‘Shell Petroleum Corp. v. Clement (Texas) 102 
S.W. 2nd 289; 

Perkins v. Brown (Tennessee) 177 S. W. 158. 

*Adam v. English (Louisiana) 21 So. 2nd 633. 

*Adam v. English (Louisiana) 21 So. 2nd 633. 

“Hunter v. Quaintance (Colorado) 168 P. 918. 

“Meyers v Bradford (California) 201 P. 471; 

Dettmar v. Burns Brothers (New York) 181 
N.Y.S. 146; 

Cook v. Packard Motor Car Company (Con- 
necticut) 92 A. 413; 

Perkins v. Brown (Tennessee) 177 S.W. 1158. 

“Perkins v. Brown (Tennessee) 177 S. W. 1158. 

“Kane v. Carper-Dover Mercantile Company 
(Arkansas) 177 S. W. 2nd 41. 


Family Relationship As a Bar to Actions for Negligent Death 


FIELDEN WoopWARD 
Louisville, Kentucky 


WO cases decided within the past year 
by the Court of Appeals of Kentucky 

have brought forcibly to the attention of 
lawyers of this state a possible defense in 
actions for wrongful death, usually arising 
irom the operation of an automobile. That 
possible defense was unrecognized by the 
overwhelming majority of the members of 


the Kentucky Bar and, perhaps, may be 
presumed to present a new thought to law- 
yers generally. 

The problem may best be presented by 
the use of a simple illustration. 

Mr. T. Feasor, on a lovely Sunday after- 
noon, takes Mrs. Feasor and their infant 
child, John, for an automobile ride. In 
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the course of that ride Mr. Feasor negli- 
gently runs into a concrete abutment and 
his wife and young son are killed. 

Here is presented a regrettable, but un- 
fortunately not infrequent, family tragedy. 
Since, however, automobile insurance is 
now generally available and Mr. Feasor 
was, in fact, well insured, personal repre- 
sentatives of the estate of his wife and child 
employed attorneys and suits were brought 
against husband and father, respectively, 
for the estates of the wife and child. 

Prior to the decisions of the Court of 
Appeals in the last year, the Kentucky 
Courts had permitted recovery in situations 
similar to this. Hale v. Hale, 230 S. W. 
(2d) 610; Bays v. Cox, 229 S.W. (2d) 737. 

Today, however, the personal represen- 
tative of the infant child would find that 
he had no right to bring an action for 
death against the parent. On the other 
hand, the personal representative of the 
wife would presumably find that he would, 
in fact, have a cause of action which the 
court would recognize. 

Until March 20, 1953, when the Ken- 
tucky Court of Appeals denied a petition 
for rehearing in the case of Brown v. Gos- 
ser, 262 S. W. (2d) 480, it was the law in 
Kentucky, as in the majority of states, that 
a tort action could not be maintained by a 
husband or wife against the other. That 
opinion, however, reversed the earlier 
holdings of the Kentucky Court and es- 
tablished the right of one spouse to sue the 
other for a tort. Since the wife, therefore, 
had a right, if she survived, to maintain a 
cause of action against her husband, it is 
presumed that logically her personal repre- 
sentative can bring the action for wrong- 
ful death against her husband. 

Section 241 of the Kentucky Constitution 
provides: 


“Sec. 241. Recovery for wrongful 
death. Whenever the death of a person 
shall result from an injury inflicted by 
negligence or wrongful act, then, in every 
such case, damages may be recovered for 
such death, from the corporations and 
persons so causing the same. Until other- 
wise provided by law, the action to re- 
cover such damages shall in all cases be 
prosecuted by the personal representa- 
tive of the deceased person. The Gen- 
eral Assembly may provide how the re- 
covery shall go and to whom belong; and 
until such provision is made, the same 
shall form part of the personal estate of 
the deceased person.” 
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Kentucky Revised Statutes, Section 
411.130, which implements the Constity. 
tional provision, provides: 


“411.130 (6) Action for wrongful death: 
personal representative to prosecute; dis. 
tribution of amount recovered. (1) 
Whenever the death of a person results 
from an injury inflicted by the negli. 
gence or wrongful act of another, dam. 
ages may be recovered for the death from 
the person who caused it, or whose agent 
or servant caused it. If the act was will. 
ful or the negligence gross, punitive 
damages may be recovered. The action 
shall be prosecuted by the personal rep. 
resentative of the deceased. 

(2) The amount recovered, less funeral 
expenses and the cost of administration 
and costs of recovery, including attor- 
ney fees not included in the recovery 
from the defendant, shall be for the 
benefit of and go to the kindred of the 
deceased in the following order: * * *" 


Under these sections, Mrs. Feasor’s cause 
of action can be maintained by her per- 
sonal representative, because she had a 
cause of action against her husband, if she 
had been injured rather than killed. 

John Feasor, however, does not fare so 
well. 

In the recent case of Harralson v. Thom- 
as, 269 S. W. (2d) 276, decided by the Ken- 
tucky Court on June 18, 1954, it was ex- 
pressly held that the personal reprenta- 
tive of an infant unemancipated child 
could not bring an action for wrongful 
death against its parent. After pointing 
out that in the majority of jurisdictions an 
action is not maintainable by an infant 
child ‘against its parent, the Court cited 
its ruling in Thompson v. Thompson, 264 
S. W. (2d) 667, in which it had held that 
a parent cannot sue his unemancipated 
child for a tort, and said: 


“In spite of the arguments pro and 
con, this Court is unwilling to abandon 
the principles supporting the general 
rule accepted in so many other jurisdic- 


tions. In our recent case of Brown @ 
Gosser, Ky. 1953, 262 S. W. 2d 480, the 
general policy problem and the differing 
views were thoroughly considered. In 
that case the majority of the Court up 
held the suit by a wife against her huy 
band on the ground that the legislature 
(In KRS 404.020 and Section 34 of the 
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former Civil Code) had authorized the 
wife to bring this sort of suit against her 
husband. 

We are of the opinion that a general 
public policy, in the absence of legisla- 
tion changing it, justifies denial of the 
right of a minor child to sue its parent 
for such a tort. We are not convinced 
by the reasoning of some opinions that 
in this modern automotive age, with lia- 
bility insurance in the background, such 
suits should be permitted because they 
hurt nobody but the insurance compan- 
ies. We are also cognizant of the diffi- 
culties that arise in apportioning the re- 
covery in such a manner that the parent 
does not financially benefit from his own 
wrong.” 


The Court further said: 


“Recent cases in this Court have made 
us aware that certain established princi- 
ples of tort liability are somewhat awk- 
wardly applied in automobile negligence 
cases Where liability insurance is shown 
or may exist. The increasing complexity 
of highway travel has brought on many 
new problems in the adjudication of 
rights, and perhaps the automobile in all 
its aspects should be placed in a category 
different from that of other instrument- 
alities. However, that is a matter for 
legislative action and this Court is not 
inclined to initiate a new set of motor 
vehicle rules. 

Applying what we consider sound and 
established principles, which would deny 
the right of a minor child to sue its 
father for injuries sustained if it fell 
down the back steps which were negli- 
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gently repaired by him, we have decided 
the plaintiff had no cause of action 
against the defendant.” 


It is no part of the purpose of this brief 
discussion to attempt to uphold the dis- 
tinction made between the suit by one 
spouse against the other, and a suit by a 
child or parent against the other. That dis- 
tinction has been made in Kentucky and 
from that distinction the consequence 
flows that if a wife and son are killed by a 
father, the wife’s personal representative 
can recover for her wrongful death, but the 
child’s personal representative cannot. 

It is also no part of the purpose of this 
paper to consider the apportionment of any 
recovery. However, it may be of interest 
only to mention that in the illustration we 
have given, if it be assumed that Mr. Fea- 
sor had no other child there could have 
been no recovery even for the wife’s estate. 
This is true, because there is no survivor, 
under the Kentucky Statute, who would be 
entitled to the recovery except the hus- 
band, who was himself the wrong doer and 
cannot be permitted to share in the recov- 
ery. Bays v. Cox’s Admr., 229 S. W. (2d) 
737. 

Finally, we have made no effort to cor- 
relate the authorities in other states. There 
are many different rules in the various 
states and those rules concerning causes of 
actions among members of a family are 
changing always, from day to day. 

The purpose and only purpose of this 
brief effort is to call attention to the pos- 
sibility of a defense in actions for wrong- 
ful deaths, a defense which if successful 
will operate as a complete bar to the 
action. 


Traumatic Heart Cases 


WALLACE E. SEDGWICK 
San Francisco, California 


HE number of so-called “Traumatic 

Heart” cases has recently increased 

so rapidly that it is now becoming a prob- 

lem of considerable interest and impor- 

tance to casualty insurance carriers and 
their defense counsel. 

The problem is far from new in the field 
of Workmen’s Compensation but such 
cases have been relatively rare in our civil 
courts until recent years and signs point to- 


ward a significant acceleration of this type 
of litigation in the future. The pattern 
seems reminiscent of the era of the “‘Sacro- 
illiac Slip” and later the “Intervertebral 
Disc” and the “Whiplash” neck injury. 
The onset of a disabling or fatal heart 
condition within minutes, hours, days or 
even weeks following an accident or pe- 
riod of unusual stress or strain may give 
rise to a claim that the disability or death 
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was caused by such accident or excessive 
strain or exertion. Some such claims are 
sound and legitimate, but many are not. 
A substantial percentage are highly contro- 
versial, both from the legal and medical 
standpoints. 

Unfortunately, to some doctors and to 
most lawyers and laymen any heart 
symptoms are considered as just another 
“heart attack” usually caused either by ov- 
erwork, worry or anxiety, emotional stress 
or strain, accident or excessive effort. This 
concept is often inaccurate and misleading. 
Confusion of terminology contributes to 
further misunderstanding. Furthermore, 
the difficult factors of exacerbation of a 
pre-existing condition and precipitation of 
symptoms are of paramount importance in 
the consideration and evaluation of a trau- 
matic heart case. 

Only a superficial discussion of a few 
outstanding problems will be attempted 
here. No medical treatise is intended or 


possible. The only purpose of this article 
is an attempt to clarify and point out some 
basic problems and popular misconceptions 
regarding an increasingly important field 


of personal injury litigation. 

Preliminarily it is important and helpful 
to keep in mind certain basic distinctions 
between several well-known heart condi- 
tions. Angina pectoris is only a symptom. 
Coronary insufficiency is a physiological 
condition and does not cause any anatom- 
ical changes. On the other hand, coronary 
occlusion, coronary thrombosis and myo- 
cardial infarction all cause definite an- 
atomical changes in the heart itself. 

Arteriosclerosis is a degenerative disease, 
the cause of which is unknown. It is al- 
most impossible of diagnosis before caus- 
ing symptoms, especially in the heart. It 
produces a gradual narrowing of the arter- 
ies in the heart. A common illustration of 
this condition is to compare the heart art- 
ery with a piece of pipe which becomes so 
flaky on the inside surface that these 
flakes slough off and if, in time, enough 
flakes come off to plug up the pipe com- 
pletely so that no water can then get 
through, a stoppage occurs. This is sim- 
ilar to the process by which coronary art- 
eriosclerosis finally produces an occlusion 
of an artery in the heart. When such an 
artery becomes completely blocked or 
plugged so no blood gets through, it is 
called an occlusion. This stops the blood 
supply to that portion of the heart muscle 
served by the artery and this may cause a 
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myocardial infarction, or death of a por. 
tion of the heart muscle. A myocardial] 
infarction can also be caused by coronary 
thrombosis (blood clot stopping up a heart 
artery). 

Since 1912 heart disease has been the 
chief cause of death in this country. In 
1942 about 29.5 per cent of all deaths were 
due to heart disease.” 

The increase in the incidence of coronary 
arteriosclerosis (hardening of the arteries) 
and coronary occlusion : (stoppage or plug. 
ging of an artery) may be attributed to sey. 
eral factors. The increased accuracy of 
diagnosis has led to more frequent record- 
ing of myocardial infarction (changes pro. 
duced by obstruction of an end artery in 
the heart causing death of a portion of the 
heart muscle) as the cause of death in cases 
in which formerly the vague diagnosis of 
heart failure, or acute indigestion, was of. 
fered. Another factor is standardization 
of terminology. It was not until 1930 that 
myocardial infarction was recognized as a 
possible cause of death on the international 
list of causes of death. A third factor is the 
increased age of the population. In 1880 
the average life expectancy was only 34 
years, and in 1945 it was 65 years, and is 
greater today. Thus life expectancy has 
been doubled, and consequently degen- 
erative diseases have increased. Accepted 
Statistical samples show that in the age 
group of 20 to 39, less than 1 per cent are 
affected with heart disease. The rate of 
incidence thereafter increases, and at ages 
50 to 59 the rate has increased to more 
than 414 per cent.’ 

It has, of course, long been known that 
a penetrating wound of the heart may be 
immediately fatal, but the effects of non- 
penetrating injuries and non-fatal wounds 
are still the subject of speculation and dis- 
pute. Up until less than 100 years ago the 
best understood etiological factor in car 
diac damage was trauma, as wars and ac- 
cidents were common and obvious causes 
of body injury, while physiological and 
anatomical changes due to other causes 
were less well understood. 

The more severe the injury to the tho- 
rax, the more likely is heart damage to oc 
cur and this is true whether the injury is 
a penetrating one or not. 


*U. S. Bureau of Census: Vital Statistics of the 
U.S. (1942). 

*§. Charles Franco, M.D., Vol. 23, No. 7, page 
315 of the Industrial Medicine and Surgery. 
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The more diseased the heart, the more 
easily it is likely to be damaged or the con- 
dition aggravated by trauma. 

Among the types of trauma which may 
directly or indirectly cause injury to the 
heart are the penetrating wound, a crush- 
ing injury or blow to the chest, indirect 
jarring or strain from a fall or sudden ef- 
fort, injuries from poisons, gasses and elec- 
tric currents, and nervous strain, fatigue 
and excitement. 


Direct Traumatic Injury 
to Heart Muscle 


The heart muscle (myocardium) may be 
ruptured, bruised or torn by traumatic in- 
jury. Any such injury of consequence 
usually is immediately followed by numer- 
ous symptoms and readily diagnosed unless 
temporarily masked or overshadowed by 
more severe injuries to other parts of the 
body. It is generally accepted that a bruise 
of the heart muscle too slight to cause 
characteristic symptoms or signs may be dis- 
missed as unimportant or non-existent. 

There are several types of injuries or 
trauma which may directly damage the 
heart muscle, such as a blow on the chest 
from a fall or a missile. The strain of a 
sudden, unusual exertion such as twisting 
or wrenching, a crushing injury to the 
chest, including the so-called “steering 
wheel” injury and, of course, penetrating 
wounds such as by knife or bullet, or the 
penetration into the heart of a broken rib, 
can cause direct damage to the heart. 

Such injuries may produce abnormal 
electrocardiograph changes suggestive of 
coronary occlusion. However, the injury is 
due to the contusion to the heart muscle it- 
self and not to circulatory failure. Obvious- 
ly this type of injury and consequent dis- 
ability or death are the direct result of 
the accident or injury in question. 

The strain of hard physical work or 
atheletic activities or repeated minor trau- 
ma are not considered to be causes of 
heart disease, and if myocardiac disease is 
found in persons suffering minor trauma, 
it is generally accepted that the condition 
should be attributed to other cause. such 
as rheumatic heart disease, congenital heart 
condition, hypertensive or coronary heart 
disease. However, it is believed that when 
such a heart disease is present in an in- 
dividual suffering a traumatic injury, it 
May cause an aggravation of the abnormal 
condition and an increase of disorders of 
function. 


INSURANCE COUNSEL JOURNAL 


Page 39 


Coronary Arteriosclerosis 


Coronary arteriosclerosis produces sev- 
eral different clinical entities. One is an- 
gina pectoris. A usual symptom is a severe 
constricting pain in the chest, radiating 
from the region of the heart. The pain is 
usually precipitated by effort or emotion, is 
usually brief, lasting for as little as a few 
seconds or minutes. 

Another entity produced by arterios- 
clerosis is coronary insufficiency. This rep- 
resents a symtom complex lying between 
angina pectoris and myocardial infarction. 
It is the cause of only a small percentage of 
coronary deaths. This condition is due to 
the presence of hardening of the arteries, 
plus either prolonged unusual effort or 
partial coronary occlusion. The cause of 
the original degenerative process of cor- 
onary sclerosis is unknown as yet, although 
many conditions have been blamed for it. 
Severe coronary insufficiency with infarc- 
tion as a rule is due to unusual exertion be- 
yond the cardiac reserve. This condition 
may be due to severe muscular or nervous 
strain.’ 

Myocardial infarction is also caused by 
coronary arteriosclerosis and means that 
there has been a loss of blood supply to a 
portion of the heart muscle, with death of 
a portion of the heart muscle. This con- 
dition is usually the result of a coronary 
occlusion or a coronary thrombosis (blood 
clot). 

Unusual exertion, effort or strain do not 
produce coronary occlusion or coronary 
thrombosis, according to the present weight 
of authoritative medical opinion. 


Angina Pectoris 


Angina pectoris has been described as a 
transient state of coronary insufficiency 
and a pain without permanent myocardial 
change or damage. It is a symptom of art- 
eriosclerosis but is not a disease. It is prob- 
ably due to inability of the blood supply 
of the heart muscle to cope with the de- 
mands of extraordinary exertion. 

Because angina pectoris is a transient 
condition of very short duration and causes 
no permanent damage, it is of little im- 
portance to our problem except that it is 
so often confused with other conditions. 
The relationship between exertion and 


‘James Thompson, M.D., Archives of Industrial 
Hygiene and Occupational Medicine, Vol. 3, pages 
292 to 297. 
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angina pectoris pain is so well known that 
there has grown up a widespread and er- 
roneous belief that all heart pain is caused 
by strain or exertion. It is important to 
keep in mind that both angina pectoris and 
coronary occlusion are manifestations of 
sclerotic coronary artery disease but cor- 
onary occlusion is not a complication of 
angina pectoris. Another cause of confu- 
sion in this situation is the similarity of 
the type of pain experienced both in an- 
gina pectoris and coronary occlusion. 
Angina pectoris by its own definition 
causes no permanent damage to the heart 
and is not considered a cause of coronary 
occlusion. Attacks of angina pectoris are 
usually of short duration, and when the 
attack is concluded, that particular episode 
is over. It is believed there is no relation- 
ship between such an attack of angina 
pectoris and another subsequent similar at- 
tack or even possible coronary occlusion at 
a future date. Such future attacks are con- 
sidered as separate incidents arising from 
the chronic arteriosclerotic condition.* 


Coronary or Myocardial Insufficiency 


It is generally recognized that trauma 
may precipitate myocardial or coronary in- 
sufficiency. Unusual exertion at the time 
of the attack is recognized as a pone: youre 
ing cause of coronary insufficiency and sub- 
sequent myocardial infarction. 

When myocardial insufficiency is caused 
by trauma it should, with rare exceptions, 
begin within a few hours after the injury 
or trauma. This time interval is of major 
importance in most cases where it is claim- 
ed that an accident or injury caused a 
myocardial insufficiency. 

A heart already damaged by pre-existing 
disease is, of course, more susceptible to 
myocardial insufficiency as a result of 
trauma than is a heart not weakened by 
such a prior condition. The general rule 
is that the more severe the pre-existing 
heart disease and the greater the trauma, 
the quicker and more severe is the myocar- 
dial insufficiency. 

An early symptom of this condition often 
is shortness of breath. Coronary insuffi- 
ciency is manisfested by the symptoms of 
angina pectoris and certain electrocardi- 
ographic changes. There is no actual mus- 
cle death as a result of coronary insuffi- 
ciency. 


‘James H. Thompson, M.D., Archives of Indus- 
trial Hygiene and Occupational Medicine, Vol. 3. 
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Coronary Occlusion 


It is a difficult and important problem 
to determine the relationship between ac. 
cidental injury and heart disease. There 
are several factors to be considerd in trav. 
matic heart cases. First, the underlying dis. 
ease. Except for serious injury to the heart 
itself, coronary heart disease is not pro- 
duced by an injury or strain, either phy. 
sical or emotional. Therefore, in most 
traumatic cases the principal concern is ag- 
gravation of pre-existing conditions. 

Trauma or injury does not cause coro- 
nary thrombosis or coronary occlusion. 
Medical opinion is preponderant to that 
effect. Clark has expressed himself strong- 
ly and so also has Masters. In a large ex- 
periment at Eastman Kodak Company, 
Crane and Missal did not know of a sin- 
gle case in which trauma aggravated ex. 
isting heart disease. There are occasional 
dissenters, however, whose views should be 
known. Leary, for example, believes that 
there may be atheroma (fatty degeneration 
of the wall) in a coronary artery that gives 
way under stress. Patterson suggests that 
physical strain may raise pressure in capil- 
lary coronary vessels with rupture result- 
ing. Boas has said that intimal coronary 
hemorrhage (also called sub-intimal hem- 
orrhage) following injury is conceivable, 
but difficult to prove, and the possibility of 
its occurrence does not yet warrant its pre- 
sentation as fact in a court of law.’ 

Yet it is this conflict in medical author- 
ity that has caused most of the confusion in 
the courts as expert witnesses appear for 
both sides to testify as to the cause of a 
plaintiff's injuries. The same facts will in- 
voke conflicting decisions depending upon 
which expert witness the jury believes. 

Another practical difficulty connected 
with this problem, that causes confusion in 
these cases, is the sometimes inadequate 
autopsy or examination of the cause of the 
injury or death by the attending physician. 
Due to the difficulties in determining the 
cause, doctors are too often content if they 
describe the condition present in the heart, 
without giving any cause. .The doctor has 
only described the result, or symptom of 
the disease and his knowledge is not com- 
plete without a determination of the cause. 
Failure in this regard interferes with ade- 
quate treatment directed toward the root 
of the trouble, and may become most em- 
barrassing to one who conscientiously wish- 


‘Harvey Dingman, Risk Appraisal, page 420. 
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es to ascertain whether or not the heart 
condition has been caused by an accident." 

In cases involving heart disease and ac- 
cidents, the question whether the injuries 
or death are a result of the accident or dis- 
ease has given rise to much judicial expres- 
sion without resulting in any positive rules 
of law generally acceptable as applicable 
to all cases. Because of the many border- 
line cases, the decisions cannot be recon- 
ciled. The rules that are definite and gen- 
erally accepted depend upon the element 
of proximate cause. 

It is generally held that the fact a pre- 
existing disease or other infirmity was pres- 
ent at the time the injured party sustained 
an accidental injury will not prevent a 
recovery if the disease or infirmity was 
merely a condition or a remote cause there- 
of, and the accident was the proximate 
cause of the injury or death. 

The most liberal trend of authority to- 
wards the awarding of damages for injur- 
ies resulting from aggravation of pre-exist- 
ing heart conditions is found in the work- 
men’s compensation field. Formerly the 
general rule was that compensation was 
only recoverable where there was a direct 
causal connection between the effort put 
forward in the employment, and the in- 
jury. The determining question was 
whether the employment was a proximate 
contibuting cause. In other words, if the 
attack occurred because of industrial over- 
strain, it was compensable. 

During recent years the pattern has 
changed. In most jurisdictions now if the 
attack occurs while the employee is at 
work, it is assumed that whatever the em- 
ployee was doing must have been too heavy 
for him in his weakened condition and 
compensation is allowed.’ 

Aside from the field of Workmen's 
Compensation, the problem is still pri- 
marily that of proof of proximate causa- 
tion, or the lack thereof, as a controversial 
and contested question of fact. In the 
usual situation a person involved in an 
accident already suffers from a pre-exist- 
ing heart disease. When disability or death 
follows, the question arises was such con- 
dition the result of the accident alone, the 
heart disease alone, or did both contribute 
to the result in some degree. Interesting 
cases on this problem are: 


Tucker v. New York Life Ins. Co. (Utah) 
155 Pac. 2d, 173; 
“Roscoe Gray, Atorneys Text Book of Medicine, 
page 430. 
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Moon v. United Commercial Travelers, 
96 Nebr., 65, 146 Northwestern, 1037; 

Sonson v. J. C. Penney Co., 361 Pa. 572, 
65 Atl. 2d, 382; 


Dauphin Deposit Trust Co. v. Lumber- 
mens Mutual Casualty Co. (Pa.), 90 At- 
lantic 2d, 349; 

Beimbiek v. New York Life Insurance 
Co. (Mo.) 193 Southwestern 2d, 379; 

Kearney v. Washington National Insur- 
ance Co., 184 Wash., 579, 52 Pac. 2d, 903; 

Hodges v. Mutual Benefit and Health 
Association (Wash.) 131 Pac. 2d, 937. 

The weight of authority is, of course, to 
the effect that if the accident contributed 
to the disability or death to an appreciable 
degree, a recovery will be allowed. In de- 
termining this fact the time interval be- 
tween the accident or event and the onset 
of cardiac symptoms is of extreme impor- 
tance, and a careful early investigation re- 
garding this factor is often of extreme 
value. Immediate symptoms are usually a 
pre-requisite to establish causation. 

In summary, it is generally accepted that 
angina pectoris is a passing symptom of 
arteriosclerosis, causing no residual damage 
and is unimportant in the consideration of 
traumatic heart injury. Coronary occlu- 
sion, and resulting damage, disability or 
death is rarely, if ever, related to strain o1 
trauma. Coronary insufficiency usually 
causes no permanent damage or effects, but 
occasionally acute coronary insufficiency 
may result in myocardial infarction, and 
may be due to trauma or extreme exertion 
or emotional strain. 

Most traumatic heart cases will fall with- 
in one of the above categories, or be the re- 
sult of direct traumatic injury to the heart 
itself, and the classification of the injury 
thus will often be a determining factor on 
the question of causation. 

It is also generally accepted that in the 
vast majority of cases a single or repeated 
injury or strain cannot be the cause of 
rheumatic heart disease, syphilitic heart 
disease, hypertensive or coronary heart dis- 
ease or bacterial endocarditis. Injury or 
excessive strain may precipitate symptoms 
in persons who already have such heart 
conditions as congestive failure and angina 
pectoris. It has been said that too little 
work and too much food is more likely to 
be responsible for trouble by reason of hy- 
pertension and coronary arteriosclerosis 
than are hard work and injury. 

"Liberty Mutual Insurance Co. v. 1.A.C., 73 Cal. 
App. 2d, 555. 
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_ Injuries to Amphibious Employees: 
Is Jurisdiction Under the State Compensation Act or 
Federal Maritime Law? 


FRANK 


J. CREEDE 


San Francisco, California 


N these days of industrialized society, 
modern commercial activity frequent- 
ly brings the worker within the ambit of 
maritime pursuits. In earlier times, when 
Article III, Section 2, of the Constitution 
extending federal judicial power “to all 
cases of admiralty and maritime jurisdic- 
tion” was adopted, it was not difficult to 
draw a line of demarcation between a sea- 
faring man and a local workman where in- 
oo on navigable waters were concerned. 
ith the growth of commerce and techni- 
cal advances, thousands of workmen who 
never go to sea perform labor which di- 
rectly or indirectly affects ps a and 
navigation, and when these workmen are 
injured, it is no easy task to say with rea- 
sonable certainty whether the jurisdiction 
lies with the local compensation act, the 
federal maritime jurisdiction under the 
Jones Act, or the Longshoremen’s and Har- 
bor Workers’ Compensation Act.* 

There are recurring instances which all 
lawyers have experienced, when counsel 
must decide, almost at his peril, which tri- 
bunal is the proper one to decide the 
rights of the injured workman whose path 
has crossed into a zone which the courts 
might hold to be maritime employment. 
Not only have lawyers, litigants, and lower 
courts struggled with this problem for the 
past fifty years, but the National Congress 
and the Supreme Court have had the prob- 
lem of conflicting jurisdictions repeatedly 
before them for resolution. Guideposts 
have been erected, precedents have been 
established, but none of them point the 
way to the harbor worker and his attorney 
with clarity and certainty. 

The starting point for confusion and un- 
certainty over the jurisdictional remedies 
of harbor workers for compensation began 
with the case of Southern Pacific v. Jen- 
sen, (1917) 244 U. S. 205, 37 S. Ct. 524, 


Section 3 of the Longshoremen’s Act, 33 U. S. C., 
Sec. 903, 33 U. S. C. A. 903, authorizes payment of 
compensation “only * * ® if recovery for the dis- 
ability or death through workmen’s com tion 
proceedings may not validly be provided by state 
law.” 


529, 61 L. ed. 1086. The New York Work. 
men’s Compensation Commission had 
awarded a death benefit under the local 
compensation act to the widow of a steve. 
dore who had been killed on a vessel in 
New York Harbor. The Supreme Court of 
the United States reversed the award on 
the ground that a state workmen’s compen- 
sation act could not be applied to a steve. 
dore on a ship in wher Se: e waters, for to 
do so would interfere with the federal su- 
premacy over the maritime law which the 
Constitution established.’ 

The Jensen decision left large numbers 
of harbor workers without coverage under 
any compensation act. Most of the state 
acts were limited, and at that time there 
was no federal legislation. 

Twice within the next five years Con- 
gress attempted to provide relief to harbor 
workers by amendments to the Judiciary 
Act allowing claims to be made under the 
local compensation acts." The Supreme 
Court found both attempts to be unconsti- 
tutional on the ground that Congress could 
not abdicate to the state commissions the 
authority to hear and decide maritime 
questions since this would disrupt the nec- 
essary uniformity in the field of maritime 
law.* 

Occasionally a workman could obtain 
greater benefits by selecting a state rather 
than the federal act. Employers likewise 


“Article III, Section 2, of the Constitution, ex- 
tends the judicial power of the United States “to 
all cases of admiralty and maritime jurisdiction;” 
and Article 1, Section 8, confers upon the Congress 
power “to make all laws which shall be necessary 
and proper for carrying into execution the fore- 
going powers and all other powers vested by this 
Constitution in the government of the United 
States or in any department or officer thereof.” 
By Sec. 9, Judiciary Act of 1789 (1 Stat. at L. 76, 
77, Chap. 20), the district courts of the United 
States were given “exclusive original cognizance of 
all civil causes of admiralty and maritime jurisdic- 
tion.” Reenacted Judicial Code, Sec. 24 and 256 
(36 Stat. at L. 1091, 1160, Chap. 231, Comp. Stat. 
1916, Sec. 991 (1), 1233 

*40 Stat. $95 (1917); 42 Stat. 634 (1922) 

‘Knickerbocher Ice Co. v. Stewart, 253 U. S. 149 
(1919); Washington v. Dawson & Co., 264 U. S. 219 
(1924). 
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had a financial incentive to select one jur- 
isdiction rather than the other. Where 
the employer did not carry liability for 
compensation under the Longshoremen’s 
Act, he could avoid the cost of a costly and 
expensive injury if he could successfully 
assert that the borderline case fell under 
the State act. Even where an employer 
had insurance under both acts, difference 
in benefits often would require trying the 
issue of jurisdiction in order to make cer- 
tain that benefits would not be claimed 
under both acts. 

With this background, the appellate 
courts were frequently called upon to pass 
on complicated and perplexing factual sit- 
uations and to try to place each set of 
facts into a jurisdictional pigeonhole. 
What had been a system to afford a speedy, 
inexpensive remedy for industrial injuries 
to both employer and employee reverted 
to something like the old common law 
forms of action where the case was decided 
as much on whether the litigant had filed 
in replevin or trover as on the merits. 
Some courts have suggested that the claim- 
ant may seek both remedies before the 
statute of limitations expires, and that the 
appropriate tribunal could offset the bene- 
fits of one against the other to the extent 
that they might overlap in order to pre- 
vent a double recovery. 

In attempting to define the jurisdiction- 
al limits between the Longshoremen’s Act, 
the local compensation acts and the Jones 
Act, the courts have referred to the border- 
line cases as falling within “the shadowy 
area”, “the twilight zone”, and “marginal 
employment”. While these phrases are de- 
scriptive, they are hardly definitive. In 
seeking to avoid the necessity for applying 
such tests as that of whether the work of 
the claimant was directly or indirectly re- 
lated to admiralty, the courts have adopt- 
ed what has been accurately described as 
the “first come, first served” rule in twi- 
light zone cases. 

The “first come, first served” rule is the 
result of a feeling of futility experienced 
by the courts in trying to harmonize the 
myriad of decisions in borderline cases. 
While lip service is still paid to the Jensen 
case and others, the Supreme Court of the 
United States has in effect held that in a 
twilight zone case where no clearcut line 
can be drawn, whichever tribunal the 
claimant first selects will be held to be the 


"Occidental Ind. Co. v. Ind. Acc. Comm., (1944) 
24 Cal. (2d) $10; 149 P. (2d) 841. 
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proper one. This trend was started by the 
case of Davis v. Dept. of Labor & Indus- 
tries, (1942) 317 U. S. 249, 256, 63 S. Ct. 
225, 229, 87 L. ed. 246. Davis was a struc- 
tural steel worker engaged in dismantling 
an abandoned drawbridge. He had cut 
some steel from the bridge and was work- 
ing in a barge alongside when he fell or 
was knocked into the stream and drowned. 
The state commission denied the claim, 
holding it was within admiralty jurisdic- 
tion, and this order was affirmed by the 
state courts. Mr. Justice Black enunciated 
a new formula when he stated in the ma- 
jority opinion: 


“There is, in the light of the cases re- 
ferred to, clearly a twilght zone in 
which the employees must have their 
rights determined case by case, and in 
which particular facts and circumstances 
are vital elements. That zone includes 
persons such as the decedent who are, 
as a matter of actual administration, in 
fact protected under the state compen- 
sation act.” 


The Court’s thinking is demonstrated by 
Mr. Justice Frankfurter’s comment: 


“Theoretic illogic is inevitable so long 
as the employee * * * is permitted to re- 
cover” 


at his choice under either act. 

It is, of course, recognized that certain 
workers are clearly under either the Har- 
bor Workers’ Act or the local compensa- 
tion act, and the “first come, first served” 
rule applies principally to close cases with- 
in the twilight zone. Two presumptions 
are used as the basis of this rule. If the 
worker first filed his claim under the 
Longshoremen’s Act, the award would be 
upheld by reason of the presumption of 
jurisdiction, in the absence of substantial 
evidence to the contrary. Similarly, if the 
claim were made under the State act, the 
traditional presumption of constitutional- 
ity would be invoked to sustain the award.* 

The holding in the Davis case was un- 
doubtedly intended to provide solace to 
those injured workmen who theretofore 
had been belatedly informed that their 
choice of remedy was inappropriate. While 


*As stated in Davis v. Department of Labor & In- 
dustries, supra,: “Faced with this factual problem 
we must give great—indeed, presumptive—weight 
to the conclusions of the appropriate federal au- 
thorities and to the state statutes themselves.” 
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the Davis case did much to prevent the 
elimination of remedies which resulted 
from strict application of the Jensen case, 
it was not until the decision in Moores’s 
case (1948) 80 N. E. (2d) 478, 323 Mass. 
462, that the full import of the Davis doc- 
trine was realized. 


In Moores’s case, the claimant was as- 
sisting a crane operator in moving repair 
materials from dock to ship, the vessel 
being in a floating drydock at the time the 
claimant was injured. Following an award 
to Moores under the State act, the employ- 
er appealed, contending that the case fell 
within the exclusive federal jurisdiction. 
The Massachusetts high court, affirming 
the granting of compensation under the 
state act, announced that most of the bor- 
derline claimants could take their choice 
and be assured of success regardless of 
which jurisdiction they selected, stating: 


“Probably therefore our proper course 
is not to attempt to reason the matter 
through and to reconcile previous au- 
thorities, or to preserve fine lines of dis- 
tinction, but rather simply to recognize 
the futility of attempting to reason log- 
ically about ‘illogic’, and to regard the 
Davis case as intending to be a revolu- 
tionary decision deemed necessary to es- 
cape an intolerable situation and as de- 
signed to include within a wide circle of 
doubt all water front cases involving 
aspects pertaining both to the land and 
to the sea where reasonable argument 
can be made either way, even though a 
careful examination of numerous pre- 
vious decisions might disclose an appar- 
ent weight of authority one way or an- 
other.” 


It must be remembered that the Davis 
decision did not overrule the Jensen case.’ 


Therefore, when the Supreme Judicial 
Court of Massachusetts announced this in- 
terpretation of the Davis opinion, the Su- 
preme Court of the United States’ action 
was awaited with interest. The significance 
of the Moores decision is that the claimant 
was clearly engaged in work of a maritime 
character, making repairs upon a com- 


In addition to Davis v. Department of Labor, 
supra, the Jensen case has been recognized as an 
authority with possible limitations in the recent 
case of Norton v. Warner Co., 321 U. S. 565, 64 S. 
Ct. 747, 88 L. ed. 931. 
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pleted vessel upon navigable waters.’ Up. 
der the prior decisions, these facts would 
have necessitated the state act’s being de. 
clared inapplicable. 

The United States Supreme Court, jp 
Bethlehem Steel Co. v. Moore, (1948), 33; 
U. S. 874, 69 S. Ct. 239, 93 L. ed. 417, in 
a per curiam decision, without detailed 
opinion, affirmed the holding that a per. 
son engaged in maritime wor upon navi- 
gable waters could recover under the com. 
pensation act, if it fell within the twilight 
zone, where it would be reasonable to find 
either act applicable. 

The Supreme Court’s approval of this 
decision would seem to mean that the 
“wide circle of doubt”, or twilight zone, 
has been greatly extended. This conclusion 
is reinforced by the decision in Baskin », 
Industrial Accident Commission, (1949) 
89 Cal. App. (2d) 632, 201 P. (2d) 549, 338 
U. S. 845; subsequent opinion (1950) 97 
Cal. App. (2d) 257, 217 P. (2d) 733. Baskin 
was a worker in a California shipyard 
whose work had been entirely on shore 
with the exception of two or three short 
tours aboard ship. At the time of his in- 
jury, he had been sent on board a vessel 
which was tied at the shipyard wharf in 
San Francisco Bay to move certain planks 
from one hold to another. While moving 

lanks on the vessel, he slipped and was 
injured. Application for compensation un- 
der the state act was dismissed and the 
California Appellate Court confirmed this 
action, holding that Baskin’s work was 
maritime in character in that he was en- 
gaged in work in connection with the re. 
pair of a completed ship on navigable wa- 
ters. The California court held that there 
was nothing of a local nature about the 
contract to repair the ship, and Baskin’s 
work had a direct and intimate connection 
with navigation and commerce. 

Baskin had contended that the Davis 
case demonstrated an intent to permit the 
California Workmen’s compensation laws 
to be applicable wherever possible and 
that Baskin, being a local worker who re- 
sided in California and was only tempo- 
rarily on the vessel, was entitled to the 
benefits of the California workmen's com- 
pensation law. 

On appeal to the Supreme Court of the 


‘The Supreme Court of Texas sustained state 
jurisdiction in a very similar case for similar rea- 
sons in Emmons v. Pac. Indemnity Co., (1948) 208 
S. W. (2d) 884. See also DeGaw v. Todd Shif- 


yards Co., (1946) (N.J.) 47 Atl (2d) 338. 
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United States, the case was remanded for 
“seconsideration in light of” Moores’s case 
and the Davis case.’ ‘The California court, 
following what it believed to be the man- 
date of the Supreme Court, then reversed 
itself and decided the case was within the 
wilight zone and that Baskin, who thus 
had a choice of remedies, was justified in 
choosing the state act. In its decision the 
court said: 


“The Massachusetts court in Moore’s 
case took a different view of the Davis 
case than we took, giving it more lati- 
tude than we thought it had, but the af- 
firmance, in 335 U. S. 874, based on the 
authority of the Davis case shows theirs 
was the correct view. 

“It cannot be gainsaid that the facts 
in Moore’s case and in Baskin’s are very 
similar. In both instances the major 
part of the employee’s work was on 
shore, and in both instances he was in- 
jured while working on a vessel in com- 
mission, in navigable waters, and being 
repaired under a maritime contract.” 


The Baskin case lends strength to the 
conclusion that the Supreme Court really 
meant what it said when it bestowed its 
per curiam blessing on the Massachusetts 
interpretation of the Davis rule. The Su- 
preme Court action in these two cases has 
been interpreted in recent decisions to 
mean that where an injury involved both 
maritime and non-maritime incidents, the 
jurisdictional question will be resolved in 
favor of the claimant, so that he may 
choose either the state or federal act. 

In Allisot v. Fed. Shipbuilding and Dry- 
dock Co., (1950) 73 Atl. (2d) 153 (N. J.), 
the Moores and Baskin decisions were fol- 
lowed to the extent of awarding state com- 
pensation to a painter injured aboard a 
vessel being repaired on navigable waters. 
The New Jersey court was careful to set 
forth two reasons for its decision: first, 
it relied upon the two foregoing cases; 
and second, it determined that the repairs 
were of such extensive nature as to amount 
to a conversion of the vessel. There was 
thus involved the rule that contracts of 
repair are maritime, whereas contracts of 
construction are non-maritime. The court 
inferred that extensive conversion was 
equivalent to new construction. 

Not only have the state courts utilized 
the extended twilight zone to hold state 


338 U. S. 854, 70 S. Ct. 99, 94 L. ed. 523. 
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acts applicable, but the federal courts, 
in like manner, confirmed awards un- 
der the Longshoremen’s Act on the same 
reasoning. In Western Boat Building 
Company v. O’Leary, (Ninth Cir. 1952 
198 Fed. (2d) 409, a worker was injure 
while walking along a marine railroad 
alongside of a tugboat which was in 
drydock undergoing repairs. Confirming 
the award of compensation under the 
Longshoremen’s Act, the court reviewed 
all of the twilight zone cases and pointed 
out that jurisdiction was presumed in the 
absence of substantial evidence to the con- 
trary. The employer had urged that under 
the Davis, Moores and Baskin cases, juris- 
diction was under the local compensation 
act. The court said that where the dep- 
uty commissioner had made an award un- 
der the federal act, he was entitled to the 
same presumptions as were given the acts 
of the state commissions in these cases. 
The extent of the election which the 
courts extend to the injured worker is ex- 
emplified in Seeler v. Otis Elevator Com- 
pany, (1952) 120 N. Y. Supp. (2d) 325, 
where the claimant was injured while 
working on an elevator on a ship under 
construction in Brooklyn Navy Yard. The 
court based its decision in part on the fact 
that great weight should be given to the 
findings of the administrative tribunal 
which took jurisdiction. The court stated: 


“The most that can be said for appel- 
lants is that, from a theoretical view- 
eon the claim comes within the twi- 
ight zone between State and Federal 
jurisdictions. There have been many 
cases involving this shadowy area but it 
would be fruitless to attempt to recon- 
cile or distinguish them. The Supreme 
Court of the United States has been un- 
able to provide any precise mechanistic 
formula. Davis v. Department of Labor, 
317 U. S. 249, 252, 63 S. Ct. 225, 87 L. ed. 
246. Each case must be decided on its 
own peculiar facts. * * * in a doubtful 
case, great weight will be given to the 
administrative factual findings made by 
the agency which first assumed formal 
jurisdiction. Davis v. Department of La- 
bor, supra. 


In the past two decades, the courts have 
tried to rationalize the problem and set 
forth some formula as a guide. In many 
instances the courts themselves have ad- 
mitted the difficulties of the past and 
acknowledged the futilities. 
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In earlier decisions the courts tried to 
reason to a conclusion based upon prece- 
dent and formula for distinguishing the 
maritime worker. The pendulum now 
seems to be swinging the other way in that 
the courts are solving the legal problems 
involved in the light of what they believe 
to be the practicalities rather than by ap- 
plying formal legal principles. Until the 
Supreme Court lays down a more concise 
and definite rule, the lower federal courts 
and the state appellate courts have no al- 
ternative. 

From a purely technical viewpoint, the 
solution adopted by the courts of uphold- 
ing concurrent jurisdiction in twilight 
zone cases on the fiction that they must 
presume that the administrative agency, 
state or federal, acted within its jurisdic- 
tion, can be justified; such decisions en- 
courage appeals if the presumption is ap- 

lied without sound discrimination. Bas- 
ing a decision confirming an award under 
either act on the basis of a presumption 
of jurisdiction is a convenient solution to 
a troublesome problem, and therein lies 
the hazard. The tendency of most admin- 
istrative tribunals is to extend their own 
jurisdiction to all limits, which it is be- 
lieved the appellate courts will allow. The 
ultimate result of the trend of decisions 
may be that many bona fide maritime cases 
will be held compensable under the state 
act as local employment. Whether such 
decisions will have a real as well as a theo- 
retical effect upon the admiralty jurisdic- 
tion remains to be seen, but they certain- 
ly are not helpful to the worker who needs 
certainty of remedy. 


A further example of the difficulties 
which can arise under the extended doc- 
trine is shown by the case of Dunleavy v. 
Tietjen & Lang Dry Docks, (1951) 85 Atl. 
(2d) 343 (N.J.), where the claimant, an 
electrician, was injured by an explosion 
in the refrigerating department of a ves- 
sel under repair. This injury occurred in 
1942 and the claimant elected to proceed 
under the Longshoremen’s Act. In 1950, 
having exhausted the federal remedy, he 
filed a claim under the state compensation 
act. The defendant employer made three 
contentions in opposition to the claim un- 
der the state act. While only one of these 
was upheld, the other two are of consid- 
erable interest. The first of these was that 
the petitioner was barred by election of 
remedies. The court, in rejecting this con- 
tention, noted that the Lenguhevamen’s 
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Act provides exclusively that this remed 
is available only if recovery is not provided 
by state law. Thus, had the petitioner pro. 
ceeded first under the state act, he would 
have been barred from further proceeding; 
under the Federal Act. It was held that 
the traditional doctrine of election of reme. 
dies did not apply. 

The second contention of the employer 
was that the statute of limitations was a 
bar to the filing of the petition under the 
state act. The court, however, held that 
the continued payment of compensation 
under the federal act would toll the statute 
as far as filing a claim under the state act 
was communal. 

The Dunleavy case held that the work- 
man could not recover benefits under the 
state act because successful recourse to fed- 
eral authority had the effect of rendering 
the jurisdiction exclusively federal and 
thus ousted the state of jurisdiction. The 
import of this decision is that while initial- 
ly there is a choice of jurisdiction, once 
this election is made it cannot be reopened. 


An opposite result was reached in Great 
Lakes Dredge & Dock Company v. Brown, 
(1930), 47 Fed. (2d) 265. A worker filed 
proceedings under the Illinois compensa- 
tion act and obtained an award. Subse- 
quently, within a year after the last pay- 
ment of benefits, he filed under the Long- 
shoremen’s Act. It was held that the man 
was in maritime employment, and that the 
claim under the state act did not prevent 
application for benefits under the federal 
act. In this case it was a fact that the work- 
er was in maritime employment, and there- 
fore it was not a twilight zone case. Also, 
it was decided twelve years before the _ 
ent solution of handling these twilight 
jurisdictional problems had developed. 

Similar jurisdictional problems may arise 
where the claimant is primarily a seaman 
who ordinarily would have only the tra- 
ditional remedies of maintenance and cure 
or a suit under the Jones Act. However, 
it often happens that the seagoing claim- 
ant is injured without negligence and 
seeks a remedy under the Longshoremen’s 
Act or under a state compensation act. 
This was the case in Occidental Ind. Co. v. 
Ind. Acc. Comm., (1944) (Calif.) 24 C. (2d) 
310, 149 P. (2d) 841, where the injured 
man was employed as a fisherman. Before 
the boat left the claimant was assisting in 
preparing it for the fishing expedition, and 
at his employer’s request went to a ware 
house on the shore to obtain a fishing net. 
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He was injured ac the warehouse, and it 
was not until some time later that the boat 
left on the fishing expedition. An award 
was rendered under the state compensation 
act, and the employer’s insurance carrier 
appealed on the ground that the remedy 
was under maritime law by the Jones Act 
of cure and maintenance even though the 
injury was not on a vessel or navigable 
waters. The California Supreme Court up- 
held the insurance carrier’s contention 
holding the Industrial Accident Commis- 
sion had no jurisdiction over a maritime 
case since the injured man was a seaman. 

A similar conclusion was reached in 
Alaska Ind. Bd. v. Alaska Packers Associa- 
tion (1951) Ninth Cir., 186 Fed. (2d) 1015, 
where the claimant’s injuries were from a 
purely maritime cause, the result of strain- 
ing his back in carrying a sack of coal from 
the ship’s bow to the galley. The ship was 
a towboat used by Alaska Packers in tow- 
ing fishing boats from the packer’s receiv- 
ing station to the fishing grounds some 
twenty miles down the bay. The claimant 
in this case proceeded on the interesting 
theory that as in the twilight zone, the oc- 
cupation was amphibious, involving both 
shore and sea work. He argued that the 
employer’s activities were amphibious, 
since it was engaged both in a fishing and 
canning operation. The Ninth Circuit re- 
jected this contention, and relegated the 
claimant to his maritime remedy of main- 
tenance and cure, saying that the character 
of the employee’s occupation as amphib- 
ious or not was controlling, not the em- 
ployer’s occupation. 


The significance of the Alaska Packers 
case is that a contention that an amphib- 
ious employment provided dual coverage 
was rejected where the employee was 
clearly a seaman and was not properly 
within the twilight zone. One of the tests 
applied was the nature of the work done 
by the injured employee, and not the op- 
erations of the employer. A different ap- 
proach was taken in the recent case of 
Pennsylvania R. Co. v. O’Rourke (1952) 
344 U. S. 334, 73 S. Ct. 302, 97 L. ed. 367. 
A freight brakeman employed by the rail- 
road was injured when, for the purpose of 
removing freight cars from floats on navi- 
gable waters, he released a defective hand- 
brake on one of the cars located on the 
float. His action against the railroad un- 
der the Federal Employers Liability Act 
was dismissed by the District Court on the 
ground that the Longshoremen’s Act was 
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exclusively applicable. The Court of Ap- 
peals held the Federal Employers Liabil- 
ity Act applied. The Supreme Court of 
the United States affirmed the trial court's 
holding that the Longshoremen’s Act cov- 
ered the injuries to O’Rourke, holding 
that an injury in the course of employ- 
ment on navigable waters is under the 
Longshoremen’s Act where the employer 
has any employees engaged in maritime 
work, regardless of whether the work done 
by the injured employee was maritime in 
nature. 

In the case of seamen it should logically 
follow under the doctrine of the Jensen 
case that the remedies provided by the 
Jones Act or the maritime law of cure and 
maintenance are exclusive of state laws. 
The reference in the Jones Act to a sea- 
man having election to proceed under the 
Jones Act refers not to the election be- 
tween state and maritime law, but rather 
as to alternatives accorded by maritime 
law.” 

In another case involving the Alaska 
Packers Association canning operations in 
Alaska, the Supreme Court held in the 
widely cited case of Alaska Packers Assn. 
v. Ind. Acc. Comm., 276 U. S. 467, 48 S. 
Ct. 346, 72 L. ed. 656, that a fisherman in- 
jured after the fishing season was over, 
was working in connection with the can- 
ning operation and therefore was covered 
by the local compensation act. The fisher- 
man was injured while on shore attempt- 
ing to push a fishing boat into navigable 
water for the purpose of floating it to the 
winter apie. This was a close case on 
its facts and a contrary holding would 
have been just as reasonable. The court 
felt that the injured man was not engaged 
in work so intimately connected with navi- 
gation and commerce so as that administra- 
tion under the compensation act would in- 
fringe on the uniformity of maritime law. 
Undoubtedly the court was influenced by 
the fact that the fisherman performed dual 
services in working around the cannery as 
well as fishing.” 

The area of uncertainty in this field is 


*Panama R.R. Co. v. Johnson, 264 U. S. 375, 44 
S. Ct. 391, 68 L. ed. 748 (The remedy under the 
Jones Act is exclusive of State laws.) Northern Coal 
Co. v. Strand, 278 U. S. 142, 49 S. Ct. 88, 73 L. ed. 
232; Lindgren v. U. S., 281 U. S. 38, 50 S. Ct. 207, 
74 L. ed. 686: Garrett v. Moore-McCormack Co., 
317 U. S. 239, 63 S. Ct. 246, 87 L. ed. 239. 

“See also Grant, Smith-Porter Ship Co. v Rohde, 
257 U. S. 469, 42 S. Ct. 157, 66 L. ed. 321. State In- 
dustrial Com. v. Nordenholt Co., 259 U. S. 263, 42 
S. Ct. 473, 66 L. ed. 933. 
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not confined to conflicts between admiral- 
ty and state law. Within the maritime 
field, the problem arises whether the rem- 
edy lies under the Jones Act or the Long- 
shoremen’s Act.” 

There are cases where the nature of the 
employment is such that it can be easily 
concluded that the person involved is not 
a member of the crew but a maritime work- 
er of a type which falls within the Long- 
shoremen’s Act. In between these two ex- 
tremes are the cases where reasonable 
minds may differ on a question. In such 
a case whether or not a particular em- 
ployee is a member of the crew so as to be 
excluded from the operation of the Long- 
shoremen’s Act, or is a maritime worker 
within the ambit of that statute is an issue 
which has also been before the courts.” It 
is generally held that the distinction be- 
tween a longshoreman and a crewman 
hinges upon whether or not the employee 
is naturally and primarily on board the 
vessel to aid in navigation. 

The Jensen ruling drawing a line be- 
tween local compensation acts and federal 
admiralty jurisdiction has been criticized 
in a number of cases and some critics be- 
lieve that its rule of decision had been jet- 
tisoned.“* However, in the O’Rourke case, 
the court stated: 


“The ‘Jensen line of demarcation be- 
tween State and Federal jurisdiction’ has 
been accepted.” 


Since the Jensen rule has been reaffirm- 
ed in such recent decisions, it cannot be 
said that the courts are going to allow in- 
juries to maritime workers to slip away 
into the jurisdiction of the local compen- 


*Section 903 of the Longshoremen’s Act provides 
no compensation shall be payable in respect to dis- 
ability or death of “a master or member of a 
crew of any vessel, nor any person engaged by the 
master to load or repair any small vessel under 
eighteen tons net; * * *”, 

“Smrekar v. Bay & River Nav. Co., (1945) 69 C. 
A. (2d) 654, 160 P. (2d) 85; Bowen v. Shamrock 
Towing Co., (1943) 2nd Cir., 139 Fed. (2d) 674; 
Carumbo v. Cape Cod S. §. Co., (1941) Ist Cir., 
123 Fed. (2d) 991; Pacific Employers Ins. Co. v. 
Pillsbury (1942) Ninth Cir., 130 Fed. (2d) 21; 
Puget Sound Freight Lines v. Marshall (1942) 
Ninth Cir., 125 Fed. (2d) 876; Norton v. Warner 
Co., 321 U. S. 565, 64 S. Ct. 747, 88 L. ed. 931; 
South Chicago Coal & Dock Co. v. Bassett, 309 U. 
S. 251, 60 S. Ct. 544, 84 L. ed. 732. 

“Occidental Ind. Co. v. Ind. Acc. Comm., supra; 
Vol. 2, No. 3, Stanford Law Review, p. 536, 542, 
543 (1950); See also Vol. XIX, No. 1, Wash. L. 
Rev., p. 32 (1944). For discussion of problem see 
38 Yale L, J. 472. 
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sation laws merely because the injured 
man may file first in that agency. Where 
the facts preponderate showing local or 
maritime employment, the courts have lit. 
tle difficulty in applying the Jensen rule. 
Where the employee is normally engaged 
in local employment, but is performing 
work on navigable waters or in connection 
with maritime work, the case may fall with- 
in the twilight zone where alternative, op- 
tional remedies would be available. 

It has been said by commentators that 
the Jensen case has been impliedly over- 
ruled. Recent affirmation of the Jensen 
case” establishes that this decision still has 
vitality. The limitations to the Jensen 
case are not in regard to the basic princi- 
ples of the decision, but in application. 
In effect, the courts are saying that where 
the Jensen rule becomes extremely diffi- 
cult to apply in a given set of facts, the 
purpose of providing recovery to the in- 
jured workman shall receive greater weight 
than the desirability of fitting the partic. 
ular facts to precedent and the pattern of 
the decisions started by the Jensen case. 


Injured employees who attempt to strain 
credulity by trying to bring themselves un- 
der one act or another, where the classifi- 
cation of their capacity is clear, will be met 
with the Jensen rule and denied relief. 

If the Moores case interpretation of the 
twilight zone is adopted, there is no log- 
ical stopping place to prevent every mari- 
time worker from having his choice of 
remedy. The Supreme Court of the United 
States undoubtedly will be called upon to 
provide this stopping place in the future. 

In occupations where the worker could 
reasonably come within either act, the em- 
ployer is placed in the position of being 
responsible under either act and perhaps 
liable under both. If the state is one 
where there is a monopolistic state fund, 
he must either take the risk of subscribing 
to the fund in the belief that his decision 
is the correct one, or achieve full protec- 
tion by securing additional insurance un- 
der the Longshoremen’s Act. Some legisla- 
tion is necessary to retrieve the employer 
from this unenviable position and to re- 
duce the hardship of having to obtain dou- 
ble protection as a result of the continuing 
doubt as to where the injured man will 
file. 


“Parker v. Motor Boat Sales (1941) 314 U. S. 
244, 86 L. ed. 184, 62 S. Ct. 221; Pennsylvania R. 
Co. v. O’Rourke, supra; Davis v. Department of 
Labor & Industries, supra. 
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In view of the abortive attempts by 
Congress prior to the adoption of the 
Longshoremen’s and Harbor Workers’ Act 
to solve this problem by legislation, such 
a solution of the problem may not be pos- 
sible, although there is always the possi- 
bility that the Supreme Court will now up- 
hold legislation which the same court in 
the early twenties rejected as unconstitu- 
tional. 

What the Supreme Court will do on this 
subject in the future is anyone's guess. 
That a more definite stand is necessary 
will be demonstrated by repeated writs of 
certiorari to the Supreme Court on close 
questions until that court realizes the ne- 
cessity for a review of the import of the 
Davis case and subsequent state and lower 
federal court decisions. The court will 
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then be forced to either jettison the Jen- 
sen case, which is unlikely, restrict its ap- 
plicability so it applies only to longshore- 
men working on vessels, or point the way 
for constitutional legislation which will 
permit a solution of the problem. 

The Supreme Court of the United States 
in the past has always solved vexatious 
jurisdictional problems by pointing out 
that the bench and bar did not properly 
interpret its past decisions or by a sweep- 
ing decision which brushed aside prior 
concepts of the law. That day will eventu- 
ally arrive—when we do not know—but un- 
til that time counsel both for the employee 
and the employer will be faced with per- 
plexing jurisdictional questions in every 
case which falls into the twilight jurisdic- 
tional zone. 


Exoneration of Surety 


CHARLES Cook HowELt, Jr. 
Jacksonville, Florida 


XONERATION means “the removal 
of a burden, charge, or duty—par- 
ticularly, the act of relieving a person or 
estate from a charge or liability by casting 
the same upon another person or estate”, 
says Black’s Law Dictionary, p. 722. 

Its principles, as applied to the affairs of 
the compensated surety, have been several 
times helpfully and well expressed in the 
legal journals. See, notably, “The Use of a 
Bill in Equity in the Nature of a Bill in 
Exoneration and to Prevent Multiplicity of 
Suits in Connection With Surety Mat- 
ters”, by Charles W. Sellers, appearing at 
page 171 of the Report of Proceedings of 
the Section of Insurance Law of the Amer- 
ican Bar Association for the year 1936- 
1937; “Exoneration of Surety”, by Stevens 
I. Mason, in the Insurance Counsel Jour- 
nal for January, 1939, P- 21; and “Right of 
Exoneration”, by E. Kemp Cathcart, be- 
ginning at page 201 of the Report of Pro- 
ceedings of the Section of Insurance Law 
of the American Bar Association for the 
year 1940-1941. 

Since those papers the topic has found 
treatment in Appleman’s Insurance Law 
and Practice, Vol. 11, Sec. 6661, p. 496; 72 
CJS, Principal and Surety, Sec. 303, pp. 
159 et seq.; Pomeroy’s Equity Jurisprud- 
ence, 5th Ed., Vol. 4, Sec. 1417, p. 1071; 


and 50 Am. Jur., Suretyship, Secs. 225 et 
seq., p. 1052. 

Stearns says of it, in his recent Law of 
Suretyship, for example, (Fifth Ed., Sec. 
11.38, pp. 515-516): 


“A court of equity has jurisdiction to 
compel the principal to exonerate the 
surety or guarantor at the maturity of 
the debt. It is mot necessary that the 
surety have paid, or have been called 
upon by the creditor to pay any part of 
the debt. Equity grants this right in or- 
der to avoid circuity of action and to pre- 
vent irreparable harm to the surety, 
since the principal is ultimately liable 
for the obligation. 

“A surety cannot invoke this doctrine 
unless his liability is imminent and ab- 
solute. This does not mean, however, 
that the principal debtor must be in- 
solvent or in danger of becoming so. 
Equity will go far to exonerate a solvent 
surety and prevent his property from 
being sold by compelling the principal 
to pay and by subjecting first the prin- 
cipal’s property, especially that put up as 
security for the debt. Equity is partic- 
ularly prone to decree the application of 
securities. in exoneration of the surety 
where the principal is insolvent. 
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“The doctrine of equitable exonera- 
tion is no more than an application of 
the same principle of equity whereby a 
surety at the suit of his co-surety may be 
required by a decree in equity to pay his 
contributory share to the creditor.” 


A composite of the above cited authori- 
ties more modernly confirms the basic 
truths of their predecessors—that, for ex- 
ample, where the principal is insolvent, 
so that the surety’s right of exoneration is 
valueless, the surety can nevertheless main- 
tain a bill in equity to set-off a claim of 
the principal against the creditor’s claim; 
that in order to justify exoneration the 
surety does not have to show that it will 
incur irreparable injury (absent any need 
for an injunction on its part), nor a fraud- 
ulent disposition of property, nor the pres- 
ence of a wrongful purpose, nor any espe- 
cial reason for fearing loss; that its com- 
plaint should allege that the debt is past 
due and that the surety is liable on it; and 
that all interested parties should be joined 
as defendants—the principal, obligee, cred- 
itor (so that he may “be at hand to receive 
the money”), and, if any, co-surety and ad- 
verse claimant of the fund. 

Branching out from such fundamental 
precepts, the surety lawyer of today nat- 
urally wants to know what, specifically, 
the courts have been doing with exonera- 
tion since 1940, the date of the last (Mr. 
Cathcart’s) of the aforementioned articles. 
What factual situations have given rise to 
actual litigated cases in which the doctrine 
figured with more or less prominence? 
Have its qualifications as well as its pow- 
ers been judicially noticed in the last thir- 
teen years? And what of the relevancy and 
desirability of declaratory judgment? 

To tell, is the hope of this present paper. 


(1) WHERE EXONERATION HAS 
BEEN TRIED, AND FOUND NOT 
WANTING 


1. A certain surety went on a contract- 
or’s bond guaranteeing performance by the 
principal of its contract with the Bureau 
of Supplies and Accounts of the Navy De- 
partment. The contractor, it seems, was 
to furnish to the Navy a specified quan- 
tity of cast iron weights within a certain 
time. This it failed to do. The Navy, hard 
put to it, simply had to have those weights, 
which it accordingly purchased elsewhere 
at a substantially greater price. Naturally 
it made claim against the contractor for 
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its resulting damages; and the surety was 
presented with the old, familiar, but 4). 
ways important problem with its attendant 
questions. 

This principal is solvent. But he says 
he has a defense to the Navy’s claim—a 
least in part—and that the claim is in the 
process of adjustment. Shall I wait him 
out? Or shall I sue? If I sue, I know | 
will be met with the contention that | 
have an adequate remedy at law. If I don’t, 
the principal may become insolvent, thus 
jeopardizing my security, during the prob- 
ably extended haggling which will ensue 
between him and the Navy Department. 
Why, therefore, should I not go into court 
via a complaint for exoneration? 

The surety should have, and. did; ob. 
taining a favorable decree requiring the 
contractor to exonerate it by paying unto 
the Treasurer of the United States the en- 
tire claim of the Navy Department with in- 
terest from the date of the breach of the 
contract—and by paying, also, the surety’s 
court costs and attorney's fees. 

“It must be borne in mind”, said the 
court, in disposing of the adequate-remedy- 
at-law obstacle the principal did indeed 
interpose, “that plaintiff is suing on the 
equitable doctrine of exoneration which 
necessitates bringing the action in equity. 
It may well be that some time in the future 
plaintiff may have an adequate remedy at 
law in this situation, but as the facts now 
stand as recited in the bill, plaintiff's only 
remedy is an equitable one.” 

And as to the nature of an exoneration 
sult? 


“The doctrine is that when the obli- 
gation of a surety to pay has become ab- 
solute, the principal may be required to 
pay in relief of the surety. The basis of 
this is obvious. If the surety paid, his 
right, legal and equitable, to be reim- 
bursed, is clear. Equity abhors mere 
formalities and works of supererogation, 
as nature abhors a vacuum. To require 
the surety to pay, in order that the prin- 
cipal might be required to pay, is a cit- 
cumlocution and superfluous. The di- 
rect road to the same objective is to re- 
quire the principal to pay. This is com- 
mon sense, right and equity 

“Plaintiff argues very earnestly that it 
has a defense in whole or part to the 
claim of the navy department and as 
serted at the argument that the claim 
was in process of adjustment. This court 
has no authority by any decree entered 
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in this proceeding to interfere with any 
negotiations or adjudicate any dispute 
between the defendant and the navy 
department, but the court must under 
the law extend to the plaintiff the pro- 
tection which the law affords under the 
doctrine of exoneration so that the plain- 
tiff will not be subject to litigation and 
additional expense which would ensue 
should the navy department institute 
legal action to collect on the bond. It 
might be noted that demand for pay- 
ment of this claim was first made on 
defendant on June 5, 1942, and that this 
action was instituted May 20, 1943. It 
would seem that a period of more than 
two years (before opinion rendered) 
should have been ample time within 
which to have adjusted the claim.” 


Massachusetts Bonding and Insurance Co. 
v. Smyser-Royer Co., (Pa. 1943 and 1944), 
jl Dist. & Co. Reports 464, 57 York Leg. 
Rec. 185, and 58 York Leg. Rec. 109. 

2, Exoneration has, in makeweight 
agument and explanation, come to the 
wurety’s aid in suits sounding strictly in 
subrogation. 

The trustee in bankruptcy of a flounder- 
ed subcontractor was the moving party this 
time. He had found some money in the 
possession of the general contractor. 


That money represented funds which 
the bankrupt had earned under his con- 
wacts with the general contractor, but 
which he had not been paid. And the trus- 
tee went after them in an action for ac- 
counts receivable. 

The surety on the bankrupt’s bond run- 
ing to the general contractor, however, in- 
tervened as a second defendant. For had 
it not paid divers bills incurred by the 
bankrupt prior to his defaults? Had it not 
also paid substantial sums by way of ex- 
cess completion costs and payroll advances 
to the general contractor, who had himself 
iaken over and finished the jobs? Did not 
it, as surety, therefore, have an equitable 
tight to the funds as subrogee of the bene- 
liciary, the general contractor? 

The court thought as much; and this, in 
the face of the trustee’s violent opposition 
bottomed on an argument that the monies 
in dispute were the property of the bank- 
rupt estate, to be made available to meet 
the demands of all the creditors; that to 
give the nod to the surety on its equitable 
lien theory would work a_ preferential 
transfer in violation of the Bankruptcy Act. 
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“On the two projects completed by’ the 
general contractor, reasoned the court, the 
surety “was entitled to have (the general 
contractor) apply all contract balances, 
both earned and unearned, remaining in 
its hands toward the cost of completion 
before it became liable on its performance 
bonds, and nothing remained for the trus- 
tee to recover on these projects.” 

Accordingly the trustee’s complaint was 
dismissed with costs to both the general 
contractor-obligee and the surety, whose 
equitable lien by subrogation, by the way, 
was properly acknowledged to have related 
back to the dates of the bonds which ante- 
dated by four months the subcontractor’s 
entrance into bankruptcy. Danais v. M. 
DeMatteo Const. Co., (Dist. Ct. of N. H. 
1952), 102 F. Supp. 874, 877. 

3. If the monies toward which the ex- 
oneration suit is bent can properly be con- 
sidered trust funds for the weal of labor- 
ers and materialmen, the surety’s quest is 
facilitated considerably—even though it 
runs counter to such formidable opposi- 
tion as the State Government itself. 

To illustrate: 

The contractor had been hard at work 
upon the alteration, repair, and rehabili- 
tation of a brace of public housing proj- 
ects in Jersey City; his performance and 
payment bonds being in favor of the Ad- 
ministrator of Public Housing for the 
State of New Jersey, as obligee. 

The projects were completed; the Ad- 
ministrator accepted them. 

He had retained on the contracts, how- 
ever, $10,592.63 due the contractor; a sum 
insufficient to pay all claims which had 
been presented for materials furnished and 
labor performed. 

The hapless contractor, therefore, de- 
faulted in some of his payments for labor 
and material on both jobs. That brought 
the surety swiftly upon the scene. It liqui- 
dated many of the claims in fulfilling the 
obligations imposed by its bonds. 

As to the others, it filed for exoneration 
in the chancery division of the state court 
“to the extent that the funds held by the 
Administrator might be applied to the de- 
mands of the defendant suppliers.” Sub- 
rogation was the prayer with reference to 
the claims already paid. Both remedies 
had as their object that $10,592.63 held by 
the Administrator. 

But other predatory folk were aprowl, 
eyeing the fund. The surety, upon spying 
them, promptly converted them into de- 
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fendants too; together, of course, with the 
contractor-principal, the Administrator- 
obligee, and the laborers and materialmen 
creditors. 

One of those with aspirations to the 
funds was the United States; seeking cer- 
tain withholding taxes due from the con- 
tractor. It was allowed to share in the 
money to the extent of the tax upon those 
workmen’s wages actually withheld by the 
contractor on the jobs but not channeled 
on over to the Federal Government. 

Another who wanted 2 share in the pie 
was a judgment creditor of the contractor, 
whose claim was wholly unrelated to the 
two housing projects. He was relegated 
to a position of subordinacy to the rights 
of the laborers and materialmen. 

The most ardent contestant with the 
surety over the prized fund was the State 
of New Jersey. For taxes under the Un- 
employment Compensation Law and the 
Temporary Disability Benefits Law, it 
charged, the contractor was indebted to it 
for $9,033.76—an amount which, if paid, 
would have just about — out the re- 
sources yet remaining in the hands of the 
Administrator. 

The State’s position in brief was that the 
New Jersey statute (N.J.S. 2A: 44-148, 
N. J. S.A.) did not impress a trust upon 
the monies; that no such trust existed un- 
der the general principles of equity, either; 
and that, therefore, its proposed set-off of 
the contractor’s obligations under the Un- 
employment Compensation Law and Tem- 
porary Disability Benefits Law was proper. 

Not so, said the court. 

True, the cited statute did not work a 
trust since it applied “only to those monies 
‘paid’ by the State. Clearly the statute does 
not impress a trust upon the funds still in 
the possession of the State and not yet 
paid to the contractor.” 

But the court made a study “of the 
source and purpose of the funds now held 
by the Administrator” as revealed by the 
statutes (N.J.S. A. 55: 14 G-1 et seq.) re- 
specting public housing in the state. It 
concluded on the basis of that study that 
“the Legislature clearly intended to set 
aside all monies received from these three 
sources (i.e., federal government appropri- 
ations, state appropriations out of the gen- 
eral state fund, and monies realized from 
a bond issue) and to earmark them for the 
purpose of public housing. The money 
was not available for any use except in 
furtherance of the policies of the act.” 
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Indeed, the court was entirely convinced 
“upon general principles of law” that “4 
fund raised for a specific purpose, and 
placed in the hands of an officer for such 
specific purpose, cannot lawfully be ap. 
plied to any other. Any such other appro- 
priation would be a violation of the trust 
and sq contrary to law.” ' 


The holding, therefore, was inescapable. 


“The materialmen and laborers, and 
therefore (the surety) in view of its sub. 
rogation rights, have an equitable in. 
terest in these funds. Such an interest 
cannot be defeated by the state by the 
exercise of a setoff based upon the per- 
sonal debt of the contractor totally un- 
related to the work performed in furth- 
erance of the purposes for which the 
fund was created.” 


National Surety Coforation v. Barth, 
et al., (N.J. 1953), 95 A. (2d) 145, 149. 


(II) SOME QUALIFICATIONS UP. 
ON THE UTILITY OF EXONERA- 
TION. 


The doctrine, in harmony with all others 
in either law or equity, has its own pecu- 
liar limitations. 

Some of them have been pointed up of 
ate. 

1. The view has been expressed, for ex- 
ample, that an independent ground of in- 
voking the equity jurisdiction must be 
present, apart and aside from the surety’s 
anxiety to ‘pee the first call for payment 
upon the shoulders of him who according 
to both contract and good conscience 
should respond before the surety is hurt; 
and occasionally, too, a peculiar statutory 
enactment of a state must be pondered and 
dealt with. 

It was in Louisiana that the surety had 
gone on a contractor’s statutory perform- 
ance and payment bond. The obligee on 
the bond was the Board of Supervisors of 
Louisiana State University. The public 
building contract had been performed but, 
the surety declared, the Board owed the 
contractor large sums of money which it 
not only refused to pay, but even denied 
owing in the first instance. Then too, the 
surety showed, there were many material 
claimants, some of whom had already sued 
it on its bond. Joining as parties defend- 
ant the Board, two of the other contractors, 
the widow of a fourth contractor and the 
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material claimants, the surety brought its 
pill in the nature of a concursus, for inter- 
jeader, and for other relief under the gen- 
eal equity powers and jurisdiction. 

Relief under the Louisiana public works 
concursus statute, Act No. 224 of 1918, as 
amended, was denied the surety; the court 
feeling that “the purpose of the bond is 

rimarily to protect the public authorities 
from suit and that for the surety to bring 
the owner in to litigate in concursus, 
daims the surety has assumed and agreed 
o pay, is to defeat the purpose and condi- 
tion of the bond.” 

The interpleader road was blocked be- 
cause the surety did “not as a stakeholder, 
recognizing its obligation in full and that 
ithas no controversy with any of the claim- 
ants, tender the monies claimed into court 
for the claimants to contend over.” 

But the opinion said more. Affirming 
the judgment below which had dismissed 
the complaint even as it depended for life 
upon the court’s general equity jurisdic- 
tion, the complaint was scored because it 
did “not allege that the contractors are in- 
solvent; or that they or the indemnity they 
gave the surety are not fully responsible 
to its demand. 

“It does not allege that there are any 
sums admittedly due which are about to be 
diverted on the orders, or through the pro- 
curement of the contractor. Nor does it in 
any way present any equitable reasons why 
the remedy of exoneration, readily enough 
applied as between it and the contractor, 
should be applied as between it and the 
Board in the face of the conditions of its 
statutory bond and of the statutory pro- 
visions for a concursus.” Continental Cas- 
ualty Co. vt Caldwell, et al., 5 Cir., 1941, 
120 F. 2d 742. 

However, balm in Gilead exists. The 
specially concurring remarks by Judge Sib- 
ley take much of the frustration out of the 
majority opinion by explaining to prac- 
titioners dehors the civil law state of Louis- 
iana that “If the case were in a jurisdic- 
tion where English equity is administered, 
the surety, though he has paid out noth- 
ing would be entitled to go against his 
principal for exoneration and have 
brought in for application to the creditors’ 
claims the unpaid balance due on the 
building contract, making the claimants 
parties merely to receive their money, and 
not to delay or impede them But 
English equity is not administered in 
Louisiana, and no equivalent of the equity 
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of exoneration is found in the Civil Code.” 

2. A statute favoring exoneration as 
against a creditor or obligee has been so 
rigorously applied that, in one singular 
instance, it even rose up to haunt a surety 
who was in quest of indemnity from his 
principal. 

A, the principal, was both the executor 
of and a beneticiary under the last will 
and testament of B. A, uniortunately, com- 
mitted such malfeasance in office during 
his administration of the estate that the 
surety was forced to expend more than 
$4,000 in costs and attorneys’ fees defend- 
ing him. Then A died; C was appointed 
administratrix cum testamento annexo of 
B's estate; and in settling the accounts of 
the administration which A had made 
thereof it was ascertained in the district 
court that A was indebted to B’s estate in 
a substantial sum, no part of which had 
been paid by the surety. 

But the surety filed a complaint under 
the probate code of the state; joining as 
defendants C, other beneficiaries in and 
claimants with respect to the property be- 
queathed by B’s will, and the personal rep- 
resentative of A’s estate. 

A, as mentioned, had also been a devisee 
and legatee of B; and it was the interest of 
his personal representative in that partic- 
ular estate which the surety was assaying 
to reach—contending that the indemnity 
agreement which A had signed in the ap- 
plication for his bond wrought an equit- 
able assignment of his distributive share of 
B's estate to the extent necessary to take 
care of the surety’s plus $4,000 loss. 


Not so, said the court. Completely lack- 
ing, it felt, was any authority that the sure- 
ty’s claim “has priority over all other 
claims, or that it amounts to an equitable 
assignment of all or any specific part of 
the property of the principal or his estate.” 

And, by a rare quirk a fate, in the very 
Statutory duty resting upon the shoulders 
of C, the administratrix cum testamento 
annexo of B's estate, to protect the surety, 
the court found additional reason for deny- 
ing the surety access to the fund represent- 
ed by A’s distributive share in B's estate. 
In Maryland Casualty Co. v. Walsh, et al., 
(Mont. 1945), 155 P. 2d 759, 760, the opin- 
ion pointed out that upon making any dis- 
tribution to A’s estate, C had to withhold 
from A’s personal representative the 
amount of A’s indebtedness to the B es- 
tate, or so much thereof as A’s distributive 
share would cover—since, otherwise, the 
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surety would be exonerated to that extent; 
a Montana statute (Sec. 8203, Rev. Codes) 
providing: 


“A surety may require his creditor to 
proceed against the principal, or to ed 
sue any other remedy in his power which 
the surety cannot himself pursue, and 
which would lighten his burden; and if 
in such case the creditor neglects to do 
so, the surety is exonerated to the ex- 
tent to which he is thereby prejudiced.” 


The novel result achieved through appli- 
cation of this particular statute, then, was 
that although (a) the surety was defeated in 
its suit for indemnity to recover the losses 
actually suffered by it because of one set 
of defalcations on the part of its principal, 
nevertheless, and by the very same dis- 
pensation, (b) the blow later to fall upon 
the surety’s head for its principal’s other 
misdeeds unferreted in the estate account- 
ing proceedings was softened, maybe to the 
vanishing point. 

If history ever repeats itself here, the 
value in practical application of such a 
statute to the surety will be dependent of 
course upon the amount of the personal 
representative-principal’s distributive share 
of the obligee estate, and the respective 
sizes of the loss for which indemnity is 
sought on the one hand, and the unpaid 
loss for which the surety is or may be li- 
able, on the other. 

3. Don’t file for exoneration (at least 
in a federal court, or in the absence of an 
enabling statute) before the maturity of a 
debt, probably enforceable against the 
surety; or independently seek exoneration 
when that same right might well be ad- 
vanced in already pending litigation; or 
petition for the appointment of a receiver 
as a single goal in and of itself. 

Out in Oklahoma it was the brother of 
the deceased who was appointed adminis- 
trator of the latter’s estate; and the bond 
was an administrator’s bond. By machina- 
tions said to have been covinous and 
fraudulent, the brother-administrator, 
through contract with a half sister, suc- 
ceeded in inducing the county court to 
stamp the estate as an ancestral one, and 
to order its distribution to him and his 
sister of the full blood. Finding out what 
they conceived to be this treachery, the 
children of the half brothers and sisters 
descended upon the scene and besought 
the county court to vacate its judgment. 


It would not. They appealed to the Djs. 
trict Court of Creek County, Oklahoma, 
Now all this while the surety had been 
served with notice of the half-bloods’ yep. 
ture. It appeared in their suit for the pur. 
pose of quashing that notice. Because jt 
rather preferred to try its hand alone by 
an action for exoneration in the United 
States District Court for the Northern Dis. 
trict of Oklahoma under a rather unusual 
state statute providing for the surety’s in- 
demnity against its principal even before 
the debt is due—with all the attendant pro. 
tection of various provisional remedies. 

That tribunal lent a sympathetic ear. 
It concluded that the decree of the county 
court was obtained by fraud and was void: 
that the half-bloods were heirs and en- 
titled to share in the estate; that the ad- 
ministrator-brother and his surety were li- 
able to them; that a receiver should be ap. 
pointed to preserve the intestate’s proper. 
ty pending the outcome of the dispute be. 
tween the heirs; that the surety company 
was entitled to exoneration and to have 
the assets in the hands of the receiver im- 
pressed with a trust; and that, failing the 
actual rendering of an accounting which 
was ordered, the lien on the property in 
the hands of the receiver should be fore- 
closed. 

The Court of Appeals affirmed. Kelleam, 
et al. v. Maryland Casualty Co., 10 Cir. 
1940, 112 F. 2d 940. 

Trouble ensued in the Supreme Court 
of the United States, however. 

Though concerned chiefly with what it 
felt was an abuse of discretion on the part 
of the federal district judge in having ap- 
pointed a receiver, the Supreme Court 
nevertheless implied that it likewise dis- 
approved of the exoneration allowed the 
surety below; especially since, of the en- 
abling Oklahoma statute (Sec. 88, Okl. 
Stat. 1931, 12 Okl. St. Ann., Sec. 1108), it 
felt constrained to observe that “a reme- 
dial right to proceed in a federal court sit- 
ting in equity cannot be enlarged by 4 
state statute.” 

In the same breath it said, as to the ex- 
oneration: “The surety was not presently 
liable on its bond; its liability and its 
right to exoneration were wholly conting- 
ent, being dependent on a successful at- 
tack on the probate decree by the half: 
bloods. That attack was currently being 
made in the state court.” . 

A second time the court stressed the sig- 
nificance of that state action. Writing that 
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“from all that appears, the surety could be 
adequately negate in the cause pending 
in the Oklahoma court by provisional rem- 
edies or otherwise,” the justices further re- 
marked: “That case did not involve simply 
an in personam action... . It involved an 
adjudication of rights to specific property 
distributed pursuant to a probate decree. 
_.. The federal court therefore should not 
have asserted its authority. In such a case 
it is in the public interest that federal 
courts of equity should exercise their dis- 
cretionary power with proper regard for 
the rightful independence of state govern- 
ments in carrying out their‘ domestic 
policy.” ; 

The appointment of the receiver was 
sored because “it (was) manifest that re- 
spondent-surety sought the receivership 
not as a means to an end but as an end in 
itself. 

“There was here no accrued right of the 
surety as respects the enforcement of which 
the receivership was an ancillary remedy, 
its right to exoneration being wholly con- 
tingent. The existence of any right to ex- 
oneration was dependent on the outcome 
of the action which was pending in the 
Oklahoma court. In view of those circum- 
stances, equity practice does not sanction 
the use of a conservation receivership to 
protect such a claim. .... 

“Receiverships for conservation of prop- 
erty are to be watched with jealous eyes 
lest their function be perverted... . . 

. the reasons for such restraint are 
reinforced where the rights to the property 
sought to be conserved by a receivership 
are being litigated in a state court.” 

The Supreme Court of the United States, 
therefore, reversed the Court of Appeals 
and its District Judge. Kelleam v. Mary- 
roy Casualty Co., 312 U. S. 377, 85 L. Ed. 
899, 


(IIT) 
MENT 

Somewhat to his surprise, the writer dis- 
covered no reported case during the thir- 
teen year era covered by this paper in 
which the remedy of exoneration has been 
advanced through the medium of a com- 
plaint for a declaratory judgment. 

At first blush this seems to be a strange 
pass. 

Because in the absence of statute, as we 
have been, a condition to the exercise of 
the equitable right of exoneration is the 
maturity of the debt for which the surety 
is liable. And some of the claims or a part 


OF DECLARATORY JUDG- 
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of a claim for which demand is being made 
upon the principal or surety may be dis- 
puted; leaving the surety in a position 
where it does not want to admit liability. 
Yet unless there is liability, how can the 
surety be entitled to exoneration? 

Certainly a suit for a declaratory judg- 
ment would seem to be the answer inso- 
far as the disputed claims are concerned, 
coupled with a prayer for exoneration 
from liability for those found due and 
owing. Past jurisprudence cites numerous 
instances werein “the order of liability of 
sureties, endorsers, guarantors, and others 
on .. . obligatory instruments (has been) 
determined and declared in an action or 
proceedings such as we have under consid- 
eration. So, too, a declaratory action is a 
proper remedy to determine whether or 
not the defendant is under duty to save the 
plaintiff harmless on a liability, or whether 
or not the defendant should bear a part 
or portion thereof.” Declaratory Judg- 
ments, Anderson, Vol. 2, Sec. 726, p. 1562. 
In A. E. Joy Co. v. New Amsterdam Cas- 
ualty Co., 98 Conn. 794, 120 A. 684, the 
action was precipitated by the contractor, 
and involved the subcontractor and his 
surety, the lienors, and the corporation for 
which the work had been done. 

One explanation for the dearth of de- 
claratory judgment cases in the field of ex- 
oneration may lie in the close similarity 
between the two which has always existed. 
Borchard, Declaratory Judgments, pp. 6, 
39, and 166 (speaking of the old bills quia 
timet). After all, exoneration has ever been 
an elastic, anticipatory sort of thing of 
ready adaptability to suits with facts fit- 
ting it. It did not require liberalizing in 
form or practice as many legal situations 
did; situations welcoming indeed, and for 
just cause, the advent of the declaratory 
judgment. In the very same breath in 
which it was written, in vouching for the 
appropriateness of a complaint for declara- 
tory judgment to carry out the exonera- 
tion remedy (“it hardly need be added that 
it is not a condition precedent to the main- 
tenance of a declaratory action that a sure- 
ty or guarantor should have paid his ob- 
ligation in order to be entitled to declara- 
tory relief”), it is explained “that equity 
has always granted this species of special 
relief!” Declaratory Judgments, Anderson, 
Vol. 2, Sec. 726, p. 1563. 


CONCLUSION 
And so exoneration continues to be very 
much in effective vogue when needed. 
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The paucity of court rulings on the sub- 
ject since its last treatment by the writers 
adverted to at the outset is not to be con- 
strued as evidencing merely a theoretical, 
dusty, effete, remedy. 


The volume of suretyship cases is al- 
ways small in comparison with those with 
which, for example, the tort field abounds. 

And, understandably, suits for exonera- 
tion are only a part of that small part. 

That they are present in no greater 
number is simply a tribute to the clean, 
blameless nature of the doctrine (it “rests 
on the simple right, as between the prin- 
cipal and surety, that the surety has to be 
protected by the principal,” 72 CJS, Prin- 
cipal and Surety, Sec. 303, pp. 759, 760), 
and the fact that all parties dthected by the 
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suretyship contract have so broadly recog. 
nized these principles that amicable nego. 
tiations and the settlements therein 
achieved have for the most part supplant. 
ed the more costly, arduous, litigation—jt 
being generally understood, no doubt, that 
when the surety approaches in this man. 
ner its principal or obligee, it in effect js 
but saying, in the appealing language of 
Isabella, 


“. .. dishonor not your eye 

By throwing it on any other object, 

Til you have heard me in my true 
complaint, 

And given me justice, justice, justice, 
justice!” 


Measure for Measure, Act. V, Scene I. 


Insurer’s Liability to Insured for Judgments 
Exceeding Policy Limits 


FREDERICK D. LEwis 
Professor of Law, Drake University 
Des Moines, Iowa 


HERE are many interesting problems 
relating to the duties owed by the 
liability insurer and the insurer’s attorney 
to an insured. For example, to what ex- 
tent is an insurer obligated to defend the 
insured? Or, what are the duties owed by 
the insurer and its attorney in regard to 
the rights of an insured on counterclaims? 
The insurer may well desire to compromise 
a case of questionable liability by paying 
a nominal amount to a claimant in order 
to avoid the risk of a large verdict, and yet, 
in so doing, may prejudice the rights of the 
insured to seek a recovery for his own in- 
juries, either by an action initiated by him 
or by a counter-claim. Law, relating to 
problems of this sort, rolls out of modern 
courts at an amazing pace. These prob- 
lems cause considerable anxiety among in- 
surance companies, company attorneys, 
and plaintiff's attorneys. ‘Time today per- 
mits discussion of only one of these prob- 
lems. 


Let me illustrate the problem with an 
absurdly simple set of facts. Let us assume 
that the XYZ insurance company has writ- 
ten a liability policy covering Smith, the 
insured, with a policy limit of $10,000 for 
bodily injury to any one person. Smith has 


an accident with Jones, the claimant. The 
policy reserves the right in the insurer to 
control the defense and settlement of the 
case. Jones or his attorney offer to settle 
the case for $8,000 but the insurer XYZ re- 
fuses to make such a settlement. Let us as- 
sume that the case goes to trial, and that 
the claimant Jones gets a verdict and judg- 
ment for $15,000. The insurer then pays 
the $10,000 policy limit, but Jones is ob- 
ligated for the $5,000 deficiency. Jones 
then sues the insurer for the $5,000 excess 
over policy limits on the theory that if the 
insurer, in the exercise of good faith or due 
care, had settled the case at the $8,000 of- 
fer of the claimant, he (the insured) would 
not be liable for the excess. When and un- 
der what circumstances will the court hold 
the insurer liable for this excess coverage? 

We will approach this problem in the 
following manner: First, I shall attempt to 
summarize the law relating to this prob- 
lem as objectively and briefly as I can. 
Secondly, I shall brief several cases for you 
which I believe to be of special significance. 
I have included a summary of virtually all 
of the cases in this country relating to this 
problem. At the conclusion, I shall pro- 
pound three questions to what I consider to 
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be a most outstanding and well-qualified 
panel, consisting of Mr. Paul Ahlers, Mr. 
W. J. Hynes, Mr. Paul Steward, and Mr. 
Al Doran. These questions will be: Do 
you feel that the results indicated in these 
cases are equitable? What can and should 
attorneys for the insurer, insured, and 
daimant do to protect the interests of their 
dients, and what should the insurer do to 
protect its own interests? Finally, what do 
ou predict the Supreme Court of Iowa 
will hold if and when a case of this sort 
gets on the hill? We have tried, as much 
as possible, to get panel members who, be- 
cause of their work, would express the 
views of all parties concerned. 


BASICALLY THE PROBLEM IS ONE 
OF DETERMINING THE EXTENT 
OF THE INSURER’S DUTY: 


The modern liability insurance contract 
usually contains provisions reserving con- 
trol of the defense and settlement of a 
claim. Some policies even expressly pro- 
hibit the insured from taking part in or in- 
terfering with negotiations respecting com- 
promise or settlement. The cooperation 
clause may in some cases further restrict the 
freedom of the insured. 

Such contractual reservations seem to be 
almost universally upheld and there is, 
therefore, little question concerning the 
right of the insurer to settle or compromise 
claims involving prospective or actual liti- 
gation. 

The difficulty with which we are faced 
in this problem is with the duty to settle. 


APPROACHES TO THE SOLUTION 
OF THE PROBLEM: 


A. The Contract Approach 


In a few early cases, the court took the 
position that the problem was entirely 
one of contract law, holding that the in- 
surance contract did not place an abso- 
lute contractual duty on the insurer to 
settle; hence there could be no liability 
on the part of the insurer for failure to 
settle. Belt Automobile Indemnity Assn. 
v. Ensley Transfer & Supply Co., 211 Ala. 
84, 99 So. 787 (1924); Georgia Paree 
Co. v. Mann, 242 Ky. 447, 46 S.W. 2d 77 
(1932); Smith v. Fidelity & Casualty 
Trust Co., 227 Ky. 120, 12 S.W. 2d 276 
(1928); Auerbach v. Maryland Casualty 
Co., 236 N.Y. 247, 140 N. E. 577 (1923); 
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and Schmitt v. Travelers Ins. Co., 244 
Pa. 286, 90 Atl. 653. 

This view has been almost universally 
rejected today, most courts having taken 
the position that the problem is one of 
tort law, exclusively. It has been held in 
at least one case that the insurer could 
be held liable in either contract or tort, 
Abrams v. Factory Mutual Liability Ins. 
Co., 298 Mass. 141, 10 N.E. 2d 82 (1937). 


B. The Fiduciary Approach 


A few courts have held that a fiduci- 
ary relationship exists between the insur- 
er and the insured, and that if the insur- 
er acts in bad faith he has breached his 
fiduciary responsibilities. American Fi- 
delity & Casualty Co., Inc. v. All Amer- 
ican Bus Lines, 179 F. 247 (10th, 1950); 
Hilker v. Western Automobile Insurance 
Co., 204 Wis. 1, 235 N.W. 413 (1931), 
discussed in 40 Yale Law Journal 979. 


C. The Agency Approach 


In examining the question of liability 
a few courts have taken the position that 
the insurer, by virtue of the insurance 
contract, becomes an agent for the pur- 
pose of conducting the insured’s defense 
and that as an agent the insurer owes a 
duty to the insured to use ordinary care 
and diligence in conducting the defense 
and in conducting negotiations for com- 
promise and settlement. Douglas v. 
United States Fidelity & Guaranty Co., 
81 N.H. 371, 127 Atl. 708, 37 A.L.R. 1477 
(1924); Attleboro Mfg. Co. v. Frankfort 
Marine & Accident etc., Ins. Co., 240 
Fed. 573, (Ist, 1917); G. A. Stowers 
Furn. Co. v. American Indemnity Co., 15 
S.W. 2nd 544 (Texas, 1929). 


D. The Tort Approach; Liability Based 
on Negligence or Bad Faith 


Most jurisdictions are now in agree- 
ment that the problem is one of tort law. 
In attempting to solve the problem, 
however, confusion reigns. Two basic 
theories for testing and measuring the 
duty of the insurer have evolved: the 
negligence test, and the bad faith test. 

In describing the duty of the insurer 
under the negligence test the courts have 
stated that the insurer must use that de- 
gree of care and diligence which an or- 
dinary prudent person would exercise 
in the management of his own business. 
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E. G. Ballard v. Ocean Accident & Guar- 
anty Co., 86 F. 2d 449, 453 (1936); Auto 
Mutual Indemnity Co. v. Shaw, 134 Fla. 
815, 184 So. 852, 859 (1938). 


In defining the duties of the insurer 
under the bad faith test, the courts have 
stated that the relationship between in- 
surer and insured is such that the in- 
surer must give consideration to the in- 
terests of the insured, and must act with 
good faith in all transactions involving 
his interests, and if the insurer fails to 
do so, liability will result. In Johnson 
v. Hardware Mutual Casualty Co., 109 
Vt. 481, 1 A. 2d 817 (1938) the Vermont 
court said that the test for bad faith was 
“an intentional disregard of the finan- 
cial interest of the plaintiff (insured) in 
the hope of escaping the full responsi- 
bility imposed upon it by its policy.” 
This case has been frequently cited as 
announcing the proper test for bad faith. 
Inasmuch as the employment of such a 
test necessarily results in a maze of con- 
fusing and indistinct theoretical nice- 
ties which are almost impossible to ra- 
tionalize, the cases have been set out in 
Section III-A, B, and C according to the 
evidence of bad faith displayed in the 
cases. 

In attempting to decide which of these 
rules constituted the niajority view, Mr. 
John Appleman noted that the bad faith 
rule was employed by a majority of the 
courts but that “It should be noted, how- 
ever, that this bad faith rule is tending 
to become the minority rule, being dis- 
placed by the rule of negligence.” 8 Ap- 
pleman, Insurance Law and Practice, 
section 4712 (1942). Although a few law 
review articles and a few cases pay lip 
service to this statement, most comments 
are to the effect that the majority of the 
courts are using the bad faith test. A 

uick glance at the cases supplied with 
this manuscript will indicate that the 
majority of courts do employ the bad 
faith test, and that most of the recent 
cases and cases of first instance have 
adopted the bad faith approach. “Almost 
no cases reject the modern bad faith the- 
ory in favor of the negligence test where- 
as many recent cases have accepted the 
modern bad faith test in preference to 
the negligence theor ” 26 Journal 
of the State Bar of California, 355 (1951), 
citing Berk v. Milwaukee Automobile 
Ins. Co., 245 Wis. 597, 15 N.W. 2d 834 
(1944), discarding the negligence test 
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formerly followed in Wisconsin; Chris. 
tian v. Preferred Accident Ins. Co., 89 ¥. 
Supp. 888 (D.C. Cal., 1950); Zumwalt v, 
Utilities Ins. Co., 360 Mo. 362, 228 S.w. 
2d 750 (1950); and Hart v. Republic 
Mutual Ins. Co., 152 Ohio St. 185, 87 
N.E. 2d 347 (1949). 

This is not to say, however, that there 
is a clean distinction between the two 
rules. Quite the contrary is true. The 
problem often seems to be only a ques. 
tion of labels; a great number of opin- 
ions speak in terms of negligence but 
label it bad faith. E. G. Hilker v. West. 
ern Automobile Insurance Co., 204 Wis. 
1, 231 N.W. 2d 257 (1931); National 
Mutual Casualty Co. v. Britt, et al., 200 
P. 2d 407 (1948); State Automobile Ins. 
Co. v. York, 104 F. 2d 730, cert. den. 308 
U.S. 591, Burnham v. Comm. Cas. Co. 
10 Wash. 624, 117 P. 2d 644 (1941). See 
note: 18 Oklahoma Bar Association 
Journal 1732 (1947). 


APPLICATION OF THE TESTS 


Law or fact? The courts have usually 
held that the question of the insurer's 
bad faith or negligence is a question of 
fact for jury determination. See com- 
ments and cases cited in 3 Vanderbilt 
Law Review 329 (1950). Southern F. & 
C. v. Morris, 35 Tenn. Ct. of App., 657 
250 S.W. 2d 785 (1952). 

There are obvious inequities and dif- 
ficulties involved in the presentation of 
the question, many of them growing out 
of the fact that the jury is incompetent 
to decide such questions. See, for ex- 
ample, comment by Appleman in “Duty 
of Liability Insurer to Compromise Liti- 
gation.” 26 Ky. L. J. 100. Other writers 
have deplored the fact that the acts of 
the insurer will almost invariably be 
measured by hindsight. 


Burden of Proof: The cases are quite 
uniform in holding that the burden of 
proof is upon the insured to prove negli- 
gence or bad faith, and not upon the in- 
surer to prove the lack of it. See, for ex- 
ample, Ohio Casualty Ins. Co. v. Gordon, 
95 F. 2d 605 (1938). 


MISCELLANEOUS PROBLEMS 


Policy Defense or Payment of Cover- 
age: A number of cases hold that the in- 
surer’s duty to defend is separate and dis- 
tinct from the duty to pay a judgment. 
This being so, the insurer might well be- 





January, 1955 


come liable for negligence or bad faith 
in conducting litigation or negotiations 
for the insured even though the insurer 
paid the full amount of the coverage or 
even though the insurer had a policy de- 
fense. The recovery, in this event, would 
be the amount of the claimant's judg- 
ment exceeding the policy limits. This 
roblem is more fully discussed in an ex- 
cellent article entitled “Excess Liability” 
by James Dempsey appearing in (1950) 
Insurance Law Journal 734. 

Must the insured pay judgment before 
he has a cause of action against the in- 
surer? Many of the earlier cases indicate 
that an insured has no cause of action 
against the insurer until he can show 
that he has sustained a loss by payment 
of the full amount of the judgment. The 
modern trend of cases is contrary to this 
position, the cases indicating that the 
judgment is a sufficient loss in itself. 
Southern Fire & Casualty Co. v. Morris, 
250 S.W. 2d 785 (Tenn., 1952). Dempsey, 
Excess Liability, 1950 Insurance Law 
Journal 734. 


Excess insurance—real party in inter- 
est? In American Fidelity & Guaranty 
Co. v. Roberts, 186 F. 2 921, (6th, 1951), 
a bus company carried insurance to $10,- 
000 limit with company A and excess in- 
surance of $100,000 with company B. 
After an accident, a claimant sued the 
bus company, and recovered verdict and 
judgment for $25,000. The judgment 
was compromised to $17,500. The excess 
insurer paid the difference of $7,500 then 
persuaded the insured bus company to 
sue the primary insurer, company A, for 
bad faith in conducting litigation and 
negotiations. Held: The insured was 
not a real party in interest and the action 
properly belonged to Company B. To 
the same effect see American Fid. and 
Cas. Co. v. All American Bus Lines, 190 
F. 2d 234 (1951). 


Attorney’s fees assessable as part of 
damage? There are very few cases on 
this question. In Employers Casualty 
Co. v. Hicks Rubber Co., 160 S.W. 2d 
96 (Tex. Ct. Cir. App.), the Texas court 
allowed the insured an additional recov- 
ery of $750 for attorney’s fees. It is to be 
noted that the Texas court changed its 
ruling in a subsequent case, Traders & 
General Insurance Co. v. Hicks Rubber 
Co., 169 S.W. 2d 142 (Texas, 1943). The 
latter position has been adopted in at 
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least two other cases: McCabe v. Em- 
ployer’s Liability Assurance Corp., 192 
S.E. 687, 212 N.C. 118 (1937); Zumwalt 
v. Utilities Insurance Company, 228 S.W. 
2d 750 (Mo., 1950). 

Legislation: Mr. Dempsey notes in his 
article “Exess Liability,” 1950 Insurance 
Law Journal 734, that legislation has 
been introduced in both Ohio and New 
York imposing excess liability on the in- 
sured if the insurer should refuse to set- 
tle within policy limits without the con- 
sent of the insured or without notice to 
the insured of his rights. Mr. Dempsey 
states: “There may be anticipated in 
those and in other states more extensive 
efforts for the passage of laws which, if 
enacted, would make the insurer liable 
for the excess even though the insurer 
acted in good faith and without negli- 
gence.” 


A PROBLEM FOR THE ATTORNEY: 
CONFLICTING INTERESTS 


As a practical matter, when the ad dam- 
num exceeds policy limits and it appears 
that either the plaintiff or insurer refuses 
to settle within the policy limits, most in- 
surance companies send an “on notice” 
letter to the insured advising him that he 
may be exposed to a judgment exceeding 
policy limits, and advise him that he has 
the right to procure separate counsel to de- 
fend his interests. 

Obviously, the company attorney rep- 
resents the insurance company; his repre- 
sentation of the insured is in name only. 
The insurer may deem it advisable to re- 
fuse to accept a settlement within policy 
limits; at the same time it is to the best in- 
terests of the insured to avoid an exposure 
to a judgment over policy limits. The at- 
torney, therefore, finds himself in the em- 
barrassing position of representing conflict- 
ing interests. If the insured retains a per- 
sonal attorney to represent him in the trial, 
the conflict still exists, but is now a con- 
flict between attorneys. Obviously, the in- 
sured’s personal attorney may contact the 
attorney for the plaintiff as to his settle- 
ment demand. If the plaintiff offers to 
settle within the policy limits, the insured’s 
personal attorney may then make a demand 
upon the attorney for the insurer that he 
settle. A direct conflict obviously exists 
and the personal attorney of the insured, 
acting in the best interests of his client, 
must do all that he can, even though he is 
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co-counsel on the case, to protect his client’s 
interests. 


If the insurance company is sued by the 
insured for excess liability, the attorney 
may find himself in the embarrassing posi- 
tion of being the key witness for the in- 
surer, and at the same time, having to tes- 
tify against his own client if he has advised 
the insurer that the case was dangerous 
and that he recommended a settlement. 


In the Texas case of Highway Ins. Un- 
derwriters v. Lufkin-Beaumont Motor 
Coaches, Inc., 215 S.W. 2d 904 (1948), the 
court indicated that there was a possibility 
that the lawyer might be held personally 
liable in damages because of his bad faith. 
The attorney himself may owe virtually the 
same duties to the insured as the insurer. 
He may be required to keep both the in- 
surer and the insured advised of develop- 
ments in the case, of the potential dangers 


and probable results, and to keep both ad-’ 


vised of all settlement nogitiations. 


Several questions are apparent: 1. What 
are the moral and ethical responsibilities 
of the defense attorney in seeing that the 
insured is kept fully aware of conflicting 
interests that may develop, and of the ad- 
visability of the insured’s seeking separate 
counsel even though this might conflict 
with the interests of the insurer? 2. What 
should he do to preserve evidence that he 
has fully discharged his moral and ethical 
responsibilities to both parties? 3. What is 
the position of the defense attorney if the 
insured does not elect to retain separate 
counsel? 4. What is the obligation of the 
attorney for the insurer as to the views, 
suggestions and recommendations of the in- 
sured’s personal counsel? 5. What, if any, 
are the obligations of the claimant’s attor- 
ney? E.g. Is it morally and ethically prop- 
er for the plaintiff's attorney to force a 
high settlement within policy limits by 
placing his demand within policy limits 
thereby creating a conflict between the in- 
surer and the insured and forcing the in- 
surer to pay or take the risk of excess lia- 
bility? 6. Inasmuch as it may be to the best 
interest of the insured or the insured’s per- 
sonal attorney to obtain a settlement with- 
in policy limits, to what extent, if at all, 
can the plaintiff's attorney cooperate with 
the insured or insured’s attorney in forc- 
ing a settlement? 


BRIEFS OF SELECTED CASES 


Highway Insurance Underwriters v. Luf- 
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kin-Beaumont Motor Coaches, Inc. 
215 S.W. 2d 904 (1948). 


Insurer having issued a policy with $5, 
000 limit refused a settlement offer of $4. 
500, even though the action had been in. 
stituted for $65,000. The claimant got a 
verdict of $11,000. 


Held: In holding the insurer liable to 
the insured for the $6,000 excess, the court 
followed the negligence approach to lia- 
bility, saying: 


“Thus the wrong for which insurer js 
liable, if at all, is a tort, in negligence, 
and the standard of conduct to be fol- 
lowed by insurer is due care. This is not 
the same standard of conduct as exists in 
those jurisdictions which profess to de. 
termine by insurer’s good faith insurer's 
liability for rejecting offers of settlement. 
Good faith apparently implies no more 
than an absence of an improper motive 
and some basis in reason for insurer's 
act; and a comparison of this standard 
with that declared in the quotations 
above shows that the standard of conduct 
governing insurer in Texas is much 
stricter than is the standard of good 
faith. . . . Insurer’s liability being in 
negligence, and the standard of conduct 
being defined as due care, the question, 
whether insurer did or did not comply 
with this standard in rejecting Alexan- 
der’s offers was one of fact; . . . good faith 
or rather the ground therefor, is but a 
circumstance relevant to the issue of 
negligence... .” 


This case has been cited frequently as the 
leading case on the negligence test. 


Dumas v. Hartford Accident & Indem- 
4 Co., 94 N. H. 484, 56 A. 2d 57 
(1947.) 


Insurer having issued a policy with $5,- 
000 limit refused a settlement offer of $4,- 
000. Claimant recovered a judgment for 
$12,000. Insured sued insurer for $7,000 
excess. 


Held: Following the negligence test 
employed in New Hampshire, the court 
held that the insurer was liable for the 
reason that the insurer had the obligation 
of using due care which, in this instance, 
would be the care that a reasonable man 
would exercise in the management of his 


own affairs. The court stated that, 
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“Something more than an act of judg- 
ment is involved in the decision of the 
insurer to stand trial or to settle. A judg- 
ment carefully arrived at must be ac- 
companied by conduct consistent there- 
with. So far as its interest is concerned, 
there must be a willingness within the 
policy limit reasonably to spend its mon- 
ey in purchasing immunity for the in- 
sured. Due care must be exercised in 
ascertaining all the facts of the case both 
as to liability and damages, in learning 
the law and in appraising the danger to 
the insured of being obliged to pay the 
excess portion of a verdict. While the 
insurer has a reasonable right to try its 
case in court, it cannot be unduly ven- 
turesome at the expense of the insured. 
The caution of the ordinary person of 
average prudence should be employed.” 


The fact that the claimant’s out-of 
pocket expenses amounted to $2,971 and 
that the claimant had sustained a perma- 
nent one-third disability of the knee tend- 
ed to prove that the refusal of the insurer 
to settle was unreasonable. 


Royal Transit, Inc. v. Central Surety & 
Insurance Corporation, 168 F. 2d 345 
(CA-7th, 1948). 


The insured transit company took out 
a policy with a $45,000 limit with C Insur- 
ance Company. C retained $5,000 of the 
coverage and re-insured the balance of 
$40,000 with E Re-insurance Company. 
Claimant was injured and sued the insured 
transit company for $100,000. Claimant of- 
fered to settle. The insured offered to con- 
tribute $5,000, the E Re-insurance Com- 
pany offered to contribute $30,000. The 
primary insurer, C company, refused to 
make any contribution. Claimant then ob- 
tained a verdict against the insured transit 
company for $62,500. C company had sent 
an “on notice” letter to the insured which 
stated: “There is a likelihood that a judg- 
ment may be entered in this action for an 
amount much in excess of the limit of your 
policy of insurance.” 


Held: C company, the primary carrier, 
was held liable to the insured transit com- 
pany for $17,500 overage. The court evi- 
dently felt that the sending of the “on 
notice” letter was a recognition by the pri- 
mary insurer that there was a possibility of 
excess liability which required it, in the 
exercise of good faith, to make an honest 
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decision and weigh the probabilities in a 
fair and honest way. 

The court observed: “The mere fact that 
the defendant was unsuccessful either in 
the trial or in the Supreme Court does not 
of itself show that the defense was not 
made in good faith. Many a legal battle 
has been lost notwithstanding a good- 
faith defense, and perhaps some have been 
won on a defense of little merit.” 

But the court went on to say: “Any be- 
lief entertained by the defendant that it 
could successfully defend the cause of ac- 
tion there asserted (original action), must 
have sprung from an optimism unrelated 
to the realities of the situation.” 

The fact that the primary insurer had re- 
fused to entertain any negotiations at all 
while at the same time the re-insurer was 
willing to contribute $30,000 and the in- 
sured himself was willing to contribute $5,- 
000 was controlling in the case. The court 
found that the refusal of the primary in- 
surer to make any settlement offer was 
“arbitrary, capricious and without rational 
basis,” and therefore displayed bad faith. 
At one point in the trial an agent of the 
primary insurer testified that he had re- 
fused to make a settlement offer as a 
“horse-trading proposition.” The court ob- 
served: “Even a ‘horse-trader,’ if successful, 
must at some point make an offer.” 


Vanderbilt University v. Hartford Acci- 
dent & Indemnity Co., 109 Fed. Supp. 
565 (D.C., Tenn., 1952). 


Insurer issued policy with $50,000 limit 
to indemnify Vanderbilt University against 
negligence or malpractice claims arising 
out of the operation of the University hos- 
pital. Claimant, an obstetrical patient, was 
given drug to induce labor. Use of drug 
required constant supervision of patient. 
Patient was left unattended, fell out of bed, 
suffered serious injuries requiring two ma- 
jor brain operations which left her perma- 
nently blind. 

Attorney for the insurer made an im- 
mediate investigation and reported to in- 
surer “This is a case of liability.” Insurer 
let case rest. Claimant filed suit against 
University for $125,000, and claimant’s hus- 
band filed suit against University and at- 
tending doctor, Doctor Cowan, for $25,000. 
Attorney for the claimant and her husband 
offered to settle case in reasonable time for 
$50,000, and forwarded a copy to the Uni- 
versity. Insurer did not answer offer, so 
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the attorney for the University wrote a let- 
ter to insurer stating that he had examined 
the facts in the case and the law and that 
he believed it to be a case of liability, warn- 
ed the insurer that in all probability a jury 
verdict would exceed $50,000 and demand- 
ing that the insurer settle to avoid excess 
liability on the part of the University. In- 
surer ignored this letter. After considerable 
delay, the insurer took the position that 
they would not settle without contribu- 
tion from Doctor Cowan’s insurer and 
made an offer of $25,000. After further de- 
lays case went to trial. Insurer finally of- 
fered full amount of the policy after the 
attorney for the claimant had withdrawn 
his offer and had made new offer for $75,- 
000. Case went to jury and jury brought 
in a total verdict for claimant and her hus- 
band of $100,000. This was reduced by re- 
mittitur to a total of $75,000. Vanderbilt 
University then sued the insurer for the 
amount of the excess liability, $25,000. 


Held: The court, applying the bad 
faith test, permitted a recovery from the 
insurer. The court based liability upon 
the following evidence: (1) that the de- 
fendant had displayed such wanton and 
intentional disregard and_ indifference 
to the interest of the insured as to con- 
stitute bad faith. (2) That although it 
had been repeatedly called to the atten- 
tion of the insurer by its attorney and 
the personal attorney of the insured that 
judgment would in all probability great- 
ly exceed policy limits, the insurer never 
at any time seriously or conscientiously 
endeavored to make any settlement until 
cases were ready for jury. (3) That the 
claim of the insurer that they delayed to 
get a contribution from doctor’s insurer 
was “subterfuge on the part of the de- 
fendant (insurer) to prolong negoti- 
ations and confuse the issues, in an at- 
tempt to settle its liability for an inade- 
quate sum.” (4) Clear evidence of a “wil- 
lingness and plan to gamble with the as- 
sured’s money.” 


National Mutual Casualty Co. v. Britt, 
203 Okla. 175, 200 P. 2d 407 (1948). 


Employer insured carried indemnity in- 
surance on liability arising from employee's 
injuries with a policy limit of $5,000 on 
any one injury. Employee was killed. Ad- 
ministratrix offered to settle for $3,900 be- 
fore suit and for $4,900 the day the trial 


was to begin. The insurer refused both of. 
fers. Administratrix received verdict and 
judgment for $10,000 against insured. Em. 
ployer insured paid the judgment excess 
and then sued the insurer for the reim. 
bursement of the $5,000 excess. 


Held: The insurer is liable to the in. 
sured for the excess. The court based lia. 
bility on the following propositions: 


“Herein, if the defendant used its au- 
thority over the case of the administrix 
against the plaintiffs with an c,e solely 
to its own interests and in disregard of 
plaintiffs’ interest it was guilty of bad 
faith. .. . We do not go so far as to say 
that in every instance where there exists 
a possibility of a verdict against the in- 
sured and the nature of the injuries are 
such that in the event of such verdict in 
all probability it will exceed the policy 
limits, a refusal by the insurer of an of- 
fer of settlement within the policy limits 
constitutes bad faith. But under such 
circumstances a decision to contest the 
claim should be subjected to close scrut- 
iny for if based on a mere chance that 
the claim might be defeated and not on 
a bona fide belief that the action will be 
defeated a refusal of such an offer of set- 
tlement would not be good faith .. . 
when viewed in a light most favorable 
to the plaintiffs it might with reason be 
said that defendant knew it had no more 
than an equal chance of success in whol- 
ly defeating the action, and that there 
was no chance of a verdict within the 
policy limits. In this view, the defend- 
ant acted to save itself from as much loss 
as possible, in disregard of the plain- 
tiffs’ interests, consciously risking loss to 
the plaintiffs to save loss to itself.” 


Hart v. Republic Mutual Insurance Com- 
pany, 152 Ohio St. 185, 87 N.E. 2d 
347 (1949). 


Insured had $6,000 public liability in- 
surance on his truck. The claimant, a 
young boy, offered to settle for $1,115. 
The insurer refused. After the action be- 
gan, the claimant offered to settle for 54, 
000 and the insurer again refused. Claim- 
ant got judgment for $19,400 but offered 
to settle judgment for $6,000 but again in- 
surer refused. On appeal, the judgment 
was reduced to $12,000. Insured settled 
the final judgment for $9,600 and sought 
to recoup the $3,600 excess from the in- 
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surer. The lower court awarded judgment 
to the defendant. 


Held: Reversed. The court held there 
was sufficient evidence of bad faith and 
that the insurance company had been 
arbitrary and capricious. This was based 
on the following facts and inferences: 
that claimant’s injuries were serious and 
permanent; that the insurer had no eye- 
witnesses to sustain its claim of non- 
liability; that the first offer of settlement 
was small; that later offers were but a 
fraction of the amount of the jury’s ver- 
dict; that the insured had made repeat- 
ed attempts to have the company assist in 
finding some solution of the matter; and 
that the president of the insurance com- 
pany failed to keep an appointment with 
the insured as he had promised to do. 


Olympia Fields Country Club v. Bankers 
Indemnity Insurance Co., 325 Ill. App. 
649, 60 N.E. 2d 896 (1945). 


The insured country club carried pub- 
lic liability with policy limits of $10,000 
for any one person with insurer. Claimant 
was injured and retained counsel. Before 
trial, claimant through her counsel offered 
to settle for $3,500. Insurer refused. Case 
went to trial and jury returned verdict of 
$20,000. Claimant then offered to settle 
judgment for $8,000. Insurer’s counsel was 
J. H. Hinshaw, who is considered one of 
the outstanding negligence lawyers in Chi- 
cago. Hinshaw advised the insurer that he 
thought they should appeal. It was claim- 
ed by the insured that Hinshaw had rec- 
ommended a settlement. There is consid- 
erable confusion in the evidence on this 
point. John Appleman, “Where Does a 
Defense Attorney’s Responsibility Lie?,’”” 4 
Federation of Insurance Counsel 5, p. 15 
indicates that Hinshaw had been sub- 
poenaed and had testified that he had 
made such a recommendation. This does 
not seem to appear in the case, as report- 
ed, however. The insurer refused to settle 
the $8,000 offer after judgment. The in- 
sured country club then advised the in- 
surer that they would hold insurer liable 
for any amount they were compelled to 
pay, eventually sued the insurer for the 
deficiency, and recovered judgment enter- 
ed on the verdict for $10,853.11. The court 
sent the case to the jury under instructions 
which in effect assumed that insurer had 
acted arbitrarily and unreasonably and in 
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bad faith when it proved that there were 
refusals to accept offers of settlement and 
a failure of insurer to take advice of its 
attorney. 


Held: Reversed. Instruction was re- 
versible error because it ignored facts 
and circumstances in evidence that jury 
had a right to consider in determining 
the question, and because it failed to de- 
fine the terms arbitrary and unreason- 
able. 


Roberts v. American Fire & Casualty 
Co., 89 Fed. Supp. 827 (D.C. Tenn., 
1950). 


The court held that the evidence estab- 
lished that automobile liability insurer 
which had issued standard automobile 
policy to taxicab operator (a negro) was 
guilty of negligence and bad faith in its in- 
vestigation of an action brought against 
the insured by a negro passenger in another 
car, injured in a collision with one of the 
insured’s cabs. The court further held that 
the insurer was guilty of negligence and 
bad faith in its refusal to settle the in- 
sured’s liability for a reasonable sum with- 
in policy limits at the time it had an op- 
portunity to do so. The court permitted 
the insured to recover the excess liability 
from the insurer. The court made the fol- 
lowing finding of fact: 


“9. The events transpiring after the 
accident and immediately prior to the 
trial of the case in the Circuit Court. . . 
are a sad commentary on the regard, or 
light regard, that is entertained by some 
lawyers and some of the trial courts of 
this state regarding the rights of its 
Negro citizens. It has crept into the 
record in one way or another that here 
was a case where one Negro man was 
suing another Negro man, and that the 
plaintiff being a Negro the case wasn’t 
worth over $3,500 in any event. That 
Tennessee courts don’t give substantial 
judgments in cases where the parties are 
Negroes. The court has received that im- 
pression throughout the trial of this 
case from events that transpired and 
and statements made by the witnesses, 
and necessarily finds that the fact that 
the plaintiff . . . was a Negro did enter 
into the fact that no larger amount was 
considered by the defendant company in 
payment of liability in this case .. .” 
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WHAT CONSTITUTES BAD FAITH? 
CASES RELATING TO DUTY OF IN- 
SURER AND SUFFICIENCY OF 
EVIDENCE 


1. Inasmuch as the obligation of the in- 
surer is based on principles of fair dealing, 
the insurer must give equal consideration 
to the interests of the insured, and the fail- 
ure to do so is bad faith. 


U. S.—American Fidelity and Casualt 
Co. v. Nichols Co., 173 F. 2d 830 
(10th, 1949). 

American Fidelity and Casualty Co. v. 
All American Bus Lines, 190 F. 2d 
234 (1951), cert. den. 72 S. Ct. 79. 

American Mutual Liability Ins. Co. v. 
Cooper, 61 F. 2d 446 (5th, 1932). 

Farm Bureau Mut. Ins. Co. v. Violano, 
123 F. 2d 692, (2d, 1941), cert. den., 
316 U.S. 672 (1942). 

Vanderbilt University v. Hartford Ac- 
cident & Indemnity Co., 109 F. Supp. 
565 (D.C., Tenn., 1952). 

Mo.—McCombs v. Fidelity & Casualty 
Co., 231 Mo. App. 1206, 89 S.W. 2nd 
114 (1935). 

N. Y.—Brassil v. Maryland Casualty Co., 
210 N. Y. 235, 104 N. E. 622 (1914). 

Okla.—National Mutual Casualty Co. v. 
Britt, 200 P. 2nd 407 (Okla., 1948). 

Vt.—Johnson v. Hardware Mutual Cas- 
ualty Co., 109 Vt. 481, 1 A. 2nd 817 
(1938). 


2. Rejecting settlements which the evi- 
dence shows insurer subjectively knew to 
be reasonable offers of settlement may be 
evidence of bad faith, thus: 


a. Advising insured to place property be- 
yond reach of an anticipated judg- 
ment; Noshey v. American Automo- 
bile Insurance Co., 68 F. 2d 808 (8th, 
1934). 

. Setting up reserve fund over policy 
limits; Lanferman v. Maryland Cas- 
ualty Co., 222 Wis. 406, 267 N. W. 300 
(1936). 

. Refusal to accept an offer when ac- 
ceptance of the offer has been rec- 
ommended by the insurer’s adjuster or 
counsel, may be bad faith; American 
Mutual Lia. Ins. Co. v. Cooper, 289 
U.S. 736, 53 Sup. Ct. 595, 77 L. Ed. 
1483 (1938). Johnson v. Hardware 
Mutual Casualty Co. 109 Vt. 481, 1A 
2d 817 (1938). 

But,. proof of reliance on advice of 
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counsel has, in a number of cases, 
been held insufficient to prove good 
faith. 
E. g. Mendota Electric Co. v. N. y. 
Indemnity Co., 169 Minn. 377, 
211 N. W. 317 (1926). 


3. The action of the insurer must not be 
arbitrary or capricious; reckless or con- 
tumacious. 


U. S.—Maryland Casualty Co. v. Elmira 
Coal Co., 69 F. 2d 616 (8th, 1934), 
Ohio—Hart v. Republic Mutual Insur- 
ance Co., 87 N.E. 2d 347, (Ohio, 1949). 

Wis.—Wisconsin Zinc Co. v. Fidelity & 
Deposit Co., 162 Wis. 39, 155 N.W. 
1081 (1916). 


4. The action of the insurer must not 
be fraudulent or dishonest. 


U. S.—Marland Casualty Co. v. Elmira 

Coal Co., 69 F. 2d 616 (8th, 1934). 

Noshey v. American Automobile In- 
surance Co., 68 F. 2d 808 (6th, 
1934). 

Vt.—Johnson v. Hardware Mutual Cas- 
ualty Co., 109 Vt. 481, 1 A. 2d 817 
(1938). 

Wis.—Wisconsin Zinc Co. v. Fidelity & 
Deposit Co., 162 Wis. 39, 155 N.W. 
1081 (1916). 


5. The insurer must make whatever pay- 
ment and settlement honest judgment and 
discretion dictate, and to fail so to act 
constitutes bad faith. 


U. S.—American Mutual Liability Ins. 
Co. v. Cooper, 61 F. 2d 446 (5th, 
1932). 

Maryland Casualty Co. v. Cook, 
O’Brien Constr. Co., 69 F. 2d 462 
(1934). cert. den. 293 U.S. 569. 

Maryland Casualty Co. v. Elmira Coal 
Co., 69 F. 2d 616 (8th, 1934). 

Okla.—Boling v. New Amsterdam Cas- 
alty Co., 173 Okla. 160, 46 P. 2d 916 
(1935). 

Contra: Rumford Falls Paper Co. v. F'- 
delity and Casualty Co., 92 Me. 574, 
43 Atl. 503 (1899). 


6. The insurer must exercise reasonable 
diligence in making its investigation, inter- 
viewing witnesses, and otherwise ascertain- 
ing the facts and its decision must be based 
on the facts thus ascertained; failure to do 
so may be evidence of bad faith. 


U. S.—American Fire & Casualty Co. v. 
Roberts, 186 F. 2d 921 (6th, 1951). 
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American Mutual Liab. Ins. Co. 
v. Cooper, 61 F. 2d 466, 289 U.S. 
736, 77 L. Ed. 1483 (1938). 

Royal Transit, Inc. v. Central Surety 
and Ins. Corp., 168 F. 2d 345 (1948). 

Okla.—National Mutual Casualty Co. 
v. Britt, 200 P. 2d 407 (1948). 

Wis.—Berk v. Milwaukee Automobile 
Ins. Co., 245 Wis. 597, 15 N.W. 2d 
834 (1944). 

Hilker v. Western Automobile Insur- 
ance Co., 204 Wis. 1, 235 N.W. 413 
(1931). 


7. The insurer cannot refuse settlement 
in good faith if it knows that it has no 
more than an equal chance of winning and 
that if it loses, the verdict against the in- 
sured will exceed policy limits. National 
Mutual Cas. Co. v. Britt, et al., 200 P. 2d 
407 (Okla. 1948). 


8. It may be bad faith to refuse settle- 
ment where there are serious injuries that 
would, if a recovery was sustained, far ex- 
ceed policy limits. (This consideration is 
involved in many of the cases cited else- 
where. The following cases are cited as 
examples). 


U. S.—Ballard, et al. v. Citizens Cas. Co. 
of New York, 196 F. 2d 96 (7th, 
1952), (failure to settle under IIl- 
inois Dram Shop Law). 

Royal Transit, Inc., v. Central Surety 
& Insurance Corp., 168 F. 2d 34, 
(7th, 1948). 

Okla.—Boling v. New Amsterdam Cas- 
ualty Co., 173 Okla. 160, 40 P. 2d 
916. 

National Mutual Casualty Co. v. Britt, 
200 P. 2d 407 (1948). 


9. It may be bad faith for an insurer to 
fail to make or unduly delay an offer or 
counter-offer to settle. 


U. S.—Maryland Cas. Co. v. Cook, 
O’Brien Constr. Co., 69 F. 2d 462 
(8th, 1943). 

Royal Transit, Inc. v. Central Surety 
& Insurance Corp., 168 F. 2d 345 
(7th, 1948). 

Ill—Olympia Fields Country Club v. 
Banker's Indemnity Insurance Co., 
325 Ill. App. 649, 60 N.E. 2d 896 
(1945). 

Wis.—Hilker v. Western Automobile Ins. 
Co., 204 Wis. 1, 235 N.W. 413 
(1931). 
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10. It may be bad faith to place a value 
on a claim before adequate investigation 
has been made. U. S.—Maryland Casualty 
Co. v. Elmira Coal Co., 69 F. 2d 616 (1934). 


11. In the following case the fact that 
the claimant and insured were negroes had 
considerable bearing on the question of 
the bad faith of the insurer. 


American Fire and Casualty Co., 89 F. 
Supp. 827, (D.C., Tenn., 1950). 


12. It may be bad faith for an insurer to 
fail to inform its own counsel of all the 
facts. Douglas v. United States Fidelity & 
Guaranty Co., 81 N.H. 371, 127 Atl. 708 
(1924). 

13. The enforcement of a company rule 
not to settle for any amount in excess of a 
stated proportion of the policy coverage 
may be bad faith. McCoombs v. Fidelity 
and Cas. Co., 231 Mo. App. 1206, 89 S.W. 
2d 114 (1935). 


14. The failure to advise the insured of 
possible excess liability and to disclose to 
him the status of settlement negotiations 
may be bad faith. (This consideration is 
involved in many of the cases cited else- 
where. The following cases are cited as 
examples). 


Cal.—Pennix v. Winton, 61 C.A. 2d 761, 
143 P. 2d 940 (1943). 

Tenn.—Southern Fire & Casualty Co. v. 
Morris, 35 Tenn. A.657, 250 S.W. 2d 
785 (1952). 

Wis.—Hilker v. Western Automobile Ins. 
Co., 204 Wis. 1, 235 N.W. 413 (1931). 


15. It has been held to be evidence of 
bad faith for the insurer to offer to settle 
with the claimant on the condition that 
the insured contribute to the settlement. 
The same is true when the insured has 
actually contributed. 


U. S.—Brown & McCabe Stevedores, Inc. 
v. London Guarantee and Accident 
Co., 232 F. 298 (1915). 

Maryland Casualty Co. v. Cook, 
O’Brien Constr. Co., 69 F. 2d 462 
(1934), cert. den. 293 U.S. 569. 

Minn.—Mendota Electric Co. v. New 
York Indemnity Co., 169 Minn. 377, 
211 N.W. 317, (1926). 

Mo.—Carthage Stone Co. v. Travelers 
Ins. Co., 274 Mo. 537, 203 S.W. 822. 
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Zumwalt, et al. v. Utilities Co., 360 
Mo. 362, 228 S.W. 2d 750 (1950). 

Ohio—K. J. Spang Baking Co. v. Trinity 
Universal Ins. Co., 68 N.E. 2d 122 
(1946). 

Okla.—Boling v. New Amsterdam Cas- 
ualty Co., 173 Okla. 163, 46 P. 2d 
916 (1935). 

Vt.—Johnson v. Hardware Mutual Cas- 
ualty Co., 109 Vt. 481, 1 A. 2d 916 
(1935). 

Wis.—Lanferman v. Maryland Casualty 
Co. of Baltimore, 222 Wis. 406, 267 
N.W. 300 (1936). 


16. When there is clear liability on the 
part of the insured it may be bad faith for 
the insurer to refuse to settle. (This con- 
sideration is involved in many of the cases 
cited elsewhere. The following case is cited 
as example. Royal Transit, Inc. v. Central 
Surety & Insurance Corp., 168 F. 2d 345 
(7th, 1948). 


17. It may be evidence of bad faith to 
show that the insurer’s home office failed 
to give consideration to all of the facts. 
City of Wakefield v. Globe Indemnity 


Co., 246 Mich. 648, 225 N.W. 643 (1929). 


18. It has been held bad faith when a 
rejection of settlement was shown to be 
motivated in whole or in part by the fact 
that the risk was partially reinsured and 
therefore the company had nothing to lose 
by refusing to settle. 

Royal Transit, Inc. v. Central Surety and 
Ins. Corp., 168 F. 2d 345, (7th, 
1948). 

Zumwalt, et al. v. Utilities Insurance 
Co., 360 Mo. 362, 288 S.W. 2d 750 
(1950). 


WHAT CONSTITUTES BAD FAITH? 
CASES INDICATING EVIDENCE 
INSUFFICIENT OR EXCUSE 


1. Mere impolitic conduct, without 
more, is not sufficient evidence of bad 
faith. Levin v. New England Cas. Co., 101 
Misc. 402, 166 N.Y. Supp. 1055, aff'd 233 
N.Y. 631, 135 N.E. 948 (1922). 


2. Bad faith requires more than a show- 
ing of inadvertence or mistake. 


Mich.—Wakefield v. Globe Ind. Co., 246 
Mich. 645, 225 N.W. 643 (1929). 
Minn.—Lawson & Nelson Sash & Door 
Co. v. Assoc. Indem. Corp., 282 

N.W. 481 (1938). 


INSURANCE COUNSEL JOURNAL 


January, 1955 


Mendota Electric Co. v. N. Y. Ind. Co,, 
175 Minn. 181, 221 N.W. 61 (1928). 
N. C.—Wynnewood Lumber Co. v. Trav. 
elers Ins. Co., 173 N.C. 269, 91 S.E, 
946 (1917). 
Vt.—Johnson v. Hardware Mutual Cas- 
ualty Co., 109 Vt. 481, 1 A. 2d 817 
(1938). 


3. If the insured’s own actions or mis- 
statements are the cause of the insurer’s 
failure to settle, the insurer cannot be 
held for bad faith. 


U. S.—Buffalo v. U. S. F. & G. Co. 84 F. 
2d 883 (10th). 

Hall v. Preferred Acc. Ins. Co. of N. Y., 
204 F. 2d 844 (5th, 1953). 

Home Indemnity Co. of N. Y. v. Stan- 
dard Accid. Ins. Co., 167 F. 2d 919, 
(9th). 

State Farm Mutual Automobile Ins. 
Co. v. Bonacci, 111 F. 2d 412 (8th). 

Williams v. Employers Mutual Liab. 
Ins. Co., 131 F. 2d 601 (5th). 


4. Where the offer of the claimant to 
settle within policy limits or his willing- 
ness to do so does not clearly appear or 
appears to be conditional the insurer can- 
not be said to have refused to settle within 
policy limits. Jones v. Highway Insurance 
Underwriters, Texas.___., 253 S.W. 2d 
1018 (1953). 


5. The failure of the insurer to notify 
the insured of an offer to settle, without 
more, does not alone constitute bad faith. 
Norwood v. Travelers Insurance Co., 204 
Minn. 595, 248 N.W. 785 (1939). 


WHAT CONSTITUTES BAD FAITH? 
CASES RELATING TO ISSUE NOT 
REPORTED ELSEWHERE 


U.S.—Traders’ and General Ins. Co. v. 
Rudco Cas. & Oil Co., 129 F. 2d 621 
(1942). 

Ohio Cas. Ins. Co. v. Gordon, 95 F. 
2d 605 (1938). 

Ind.—Kengan v. Maryland Cas. Co., 65 
Ind. App. 301, 115 N. E. 348 (1917). 

Kan.—Sawder v. Lawrence, 129 Kan. 135, 
281 P. 921. 

La.—New Orleans & C. R. Co. v. Mary- 
land Cas. Co., 114 La. 153, 38 So. 89 
(1905). 

Miss.—Georgia Casualty Co. v. Cotton 
Mills Products Co., 159 Miss. 396, 
132 So. 73 (1931). 

Mo.—St. Joseph Transfer & Storage Co. 
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v. Employers’ Indemnity Corp., 224 
Mo. App. 221, 23 S.W. 2d 215 
(1930). 

N. Y.—Best Bldg. Co. v. Employers’ Lia- 
bility Assurance Corp., 247 N. Y. 
451, 160 N.E. 911 (1928). 

Levin v. New England Casualty Co., 
101 Misc. 402, 166 N.Y. Supp. 1055 
(1917), aff'd. 233 N.Y. 631, 135 N.E. 
948 (1922). 

Tenn.—Aycock Hosiery Mills v. Mary- 
land Casualty Co., 157 Tenn. 559, 
11 S.W. 2d 889 (1928). 

Wash.—Burnham v. Commercial Cas. 
Ins. Co., 10 Wash. 2d 624, 117 P. 
2d 644 (1941). 


WHAT CONSTITUTES NEGLIGENCE: 
CASES EMPLOYING THIS APPROACH: 
SUFFICIENCY OF EVIDENCE 


Note: The following cases have not been sepa- 
rated as to specific acts of negligence on the part 
of the insurer as were the bad faith cases. The 
cases quite uniformly indicate that those acts 
which evidence bad faith also evidence negligence. 
Parenthetical expressions appear after a few cases 
to indicate that the cases are particularly helpful 
on certain acts of negligence. It should be noted 
that some cases appear to employ both theories 
and therefore appear in bad faith section also. 


U. S.—Accident & Plate Glass Insurance 
Co., 240 F. 573 (Ist, 1917). (Negli- 
gence in defending action). 

Attleboro Mfg. Co. v. Frankfort Ma- 
rine Insurance Co., 240 F. 573 
(1917). (Negligence in defending 
action.) 

Ballard v. Ocean Accident and Guar- 
antee Corp., 86 F. 2d 449 (7th, 
1936). 

Commercial Casualty Ins. Co. v. Fruin- 
Colnon Contracting Co., 32 F. 2d 
425 (8th, 1929). 

Maryland Cas. Co. v. Cook, O’Brien 
Construction Company, 69 F. 2d 462 
(8th, 1934). 

State Automobile Ins. Co. v. York, 104 
F. 2d 730, cert. den. 308 U.S. 591. 

Conn.—Hoyt v. Factory Mutual Lia. Ins. 
Co. of America, 120 Conn. 156, 179 
Atl. 842 (1935). 

Fla—Indemnity Co. v. Shaw, 134 Fla. 
815, 184 So. 852 (1938). 

Kan.—Anderson v. Southern Surety Co., 
107 Kan. 375, 191 Pac. 583. 

N. H.—Cavanaugh v. Gen. Accid. F. & 
L. Assur. Corp., 79 N.H. 186, 106 A. 
604 (1919 
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Douglas v. United States Fid. & Guar- 
anty Co., 81 N.H. 371, 127 A. 708 
(1924). 

(Insufficient investigation). 

Dumas v. Hartford Acc. & Ind. Co., 94 
N.H. 484, 56 A. 2d 57 (1947). (In- 
sufficient investigation plus the ex- 
istence of serious injuries and large 
out of pocket expense on part of 
claimant indicating probable large 
verdict). 

Ohio—J. Spang Baking Co. v. Trinity 
Universal Insurance Co., 45 Ohio L. 
Abs. 577, 68 N.E. 2d 122 (1946). 

Okla.—Boling v. New Amsterdam Cas. 
Co., 173 Okla. 160, 46 P. 2d 916, 
(1935). 

National Mutual Casualty Co. v. Britt, 
et al., 200 P. 2d 407 (1948). 

S. C.—Tyger River Pine Co. v. Maryland 
Cas. Co., 170 S.C. 286, 170 S.E. 346 
(1933). 

Tex.—G. A. Stowers Fur. Co. v. Amer- 
ican Indemnity Co., 15 S.W. 2d 544 
(1929). 

Highway Insurance Underwriters v. 
Lufkin-Beaumont Motor Coaches, 
Inc., 215 S.W. 2d 904 (1948). (Prob- 
ably the leading case on negligence 
theory). 

Wis.—Hilker v. Western Automobile Ins. 
Co., 204 Wis. 1, 231 N.W. 257 (1931). 
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Aviation Tort Cases—Exclusive of Major Disaster Situations 


Cook BARWICK AND RosBEerT R. RICHARDSON 
Atlanta, Georgia 


, ie growth of air transportation dur- 
ing the past decade has created an 
entirely new arena for the application of 
our tort law. Over the years, common car- 
riers have learned to accept their unenvi- 
able role as prime targets for personal in- 
jury complaints. Railroads, motor carriers 
and others have suffered alike with the la- 
borious tasks of preparing and defending 
law suits arising from the injury of passen- 
gers during transit. Fortunately the growth 
of the aviation industry has not been seri- 
ously impeded by a mass of such claims. 

Though commercial air carriers have en- 
joyed a comparative freedom from the min- 
or claims which are so troublesome and 
expensive to the other members of the 
transportation fraternity, as the volume of 
passenger miles increases the incidence of 
such claims rises proportionately. Here we 
will concern ourselves primarily with per- 
sonal injury claims which are not of dis- 
aster proportions. Though an individual 
injury or death may result from a “fall 
down” at the air terminal, or a heart at- 
tack during turbulent weather, these claims 
must be investigated and handled on an 
entirely different basis than the crash or 
disaster claims. 

Simply for purposes of classification, we 
will attempt to discuss the most frequently 
encountered claims in three aecul cate- 
gories: (a) The terminal building cases— 
falls, “trips” and slip-downs occurring 
within the terminal building or on its ap- 
proaches; (b) The ramp and landing 


apron cases—falls, and slip-downs experi- 
enced on aircraft steps and other deplan- 
ing accidents; (c) Mishaps in flight—tur- 
bulence cases and cases of passive negli- 
gence attributable to flight personnel. 

In connection with the first classification 
—those cases relating to claims of passen- 
gers, visitors or business invitees on ap- 
proaches to the terminal building and in 
the building itself, it is important to real- 
ize first that though a carrier by air, in 
most jurisdictions, owes its passengers a 
high degree of care, usually characterized 
as extraordinary care, such duty generally 
does not arise until the passenger comes 
within the exclusive control of the car- 
rier’s agencies and personnel. As a gen- 
eral rule, the carrier is not obligated to ex- 
tend to a passenger this high degree of care 
until the passenger is either boarding the 
aircraft or within it. While the passenger 
remains within the terminal building, and 
on the ramps which are used jointly by all 
carriers, the passenger cannot be deemed 
to be within the exclusive protection of the 
air carrier upon which space is held. 
Hence, it has been frequently held that 
passengers who suffer injury within termi- 
nal buildings must prove that the injury 
resulted from the failure of the air carrier 
to exercise ordinary care; as distinguished 
from its duty to exercise extraordinary care 
once the passenger has reached the steps ol 
the aircraft enplaned. Delta Air Lines v. 
Millirons, 87 Ga. App. 334, 73 S. E. 2d 598 
(1952). 
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In the course of its decision in the Mil- 
lirons case, the Georgia Court of Appeals 
recited this general rule in the following 
terms: 


“The carrier’s duty of exercising ordi- 
nary care to furnish safe station facilities 
for those to be received or for those who 
have been discharged as passengers is not 
to be confused with the carrier’s duty to 
use extraordinary care in receiving, 
transporting and discharging its passen- 
gers... This duty of the carrier to exer- 
cise ordinary care in keeping its premises 
safe exists not only with respect to those 
persons being received or who have been 
discharged as passengers, but also with 
respect to any member of the public en- 
tering such premises for the purposes of 
doing business with the carrier, includ- 
ing even persons coming to meet arriving 
passengers.” 


The terminal cases are not novel. They 
are necessarily handled in the same fash- 
ion as other premises claims, but there are 
a few features which distinguish these cases 
from the frequently encountered business 
invitee slip or fall-down claims. First, it 
must be remembered that witnesses to the 
incident are probably transients, as is the 
claimant. Hence complete investigation 
should be carried out with dispatch. Air- 
line personnel must be fully briefed and 
insurance claim personnel who are called 
to the scene should realize the improtance 
of immediate attention to all investigative 
details. Most air carriers have standard op- 
erating procedures which call for the se- 
curing of statements from all witnesses and 
the making of arrangements for immediate 
medical attention (even if such examina- 
tion merely be intended to ascertain that 
the passenger has suffered no significant 
injury). Since the claimant is probably 
miles away from home, it is imperative that 
the utmost courtesy be exercised and that 
the passenger be afforded all possible con- 
sideration in the completion of the trip. 
These courtesies are an important part of 
carrier-passenger relations in the aviation 
industry and tend to make further investi- 
gation and contacts with the claimant quite 
effortless. Usually passengers who receive 
such treatment are put in a reasonable 
frame of mind, and will cooperate with 
claim personnel to the fullest extent. Of 
course, this can be done to the extent of 
practically admitting liability, but the ex- 
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perienced claims representative will know 
how to avoid that result. 

In handling claims of this sort, the car- 
rier and/or its insurer must be mindful of 
the relationship which exists between the 
municipality operating the terminal build- 
ing and the carriers who enjoy its use. A 
carrier cannot avoid responsibility for in- 
jury to its passengers or other business in- 
vitees by proving that under the terms of 
a lease agreement, a municipality or termi- 
nal company has accepted contractually the 
obligation of maintenance of the premises. 
Courts of last resort have repeatedly held 
that the carrier’s obligation to furnish its 
passenger safe terminal facilities is non- 
delegable from a liability standpoint, and 
hence the municipality and the carrier are 
frequently joined as co-defendants. Close 
cooperation between carrier personnel and 
those city employees charged with mainte- 
nance of the premises will lead to the ef- 
fective handling of these claims. 

As a matter of suggestion, it is recom- 
mended that the carrier inform the airport 
manager or other appropriate official of 
the municipality of the happening of any 
unusual occurrence upon the premises out 
of which a claim might remotely arise. 
These notices should include names of the 
parties, a full description of the incident, 
names and addresses of witnesses, and, of 
course, a brief but accurate resume of the 
apparent injuries. Since passenger mani- 
fests are not kept by most carriers longer 
than ninety days, and the tickets themselves 
are destroyed many months prior to the ex- 
piration of most Statutes of Limitations, 
these reports should be carefully filed so 
that permanent records are maintained, 
and the troublesome “blind claim” avoided. 


The ramp and landing apron cases are 
probably most familiar to those who handle 
a volume of aviation tort litigation. These 
claims usually arise while a passenger is 
deplaning and result from falls on the 
steps leading from the aircraft. It is felt 
that the large majority of such claims may 
actually be charged to the passenger's 
momentary inattentiveness, but, of course, 
there are situations where foreign sub- 
stances find their way on to step plates 
and instances where the leading edges of 
the steps are damaged. Many airline pas- 
sengers carry bulky objects as they deplane. 
This in itself tends to cause a great num- 
ber of these accidents. Probably the most 
important feature of the investigation and 
preparation for trial of these cases is the 
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development of a thorough working knowl- 
edge of the steps in use. Each of the vari- 
ous step designs now in use by major air 
carriers is carefully engineered with the 
passenger’s safety being the prime con- 
sideration. Each feature of the steps is 
carefully studied from a safety standpoint. 
The step plates or treads are usually made 
of an abrasive material or scored alum- 
inum or steel, so that maximum traction 
can be obtained. The airline maintenance 
divisions can supply to defense attorneys 
sample portions of step rails, step plate ma- 
terial, and positive blueprints of the steps’ 
construction. Designers can assist in the 
preparation of a complete defense regard- 
ing the step configuration and flight per- 
sonnel can give valuable assistance in de- 
veloping proofs regarding maintenance. 
An aircraft step incident was reported in 
the case of Weller v. Northwest Airlines, 
Inc., _....Minn., -... 58 N.W. 2d 739 (1953). 
The claim arose out of a passenger mis- 
hap which occurred at the top of the mov- 
able-type aircraft steps used with four- 
engine aircraft (Constellations, DC-4, DC- 
6, DC-7 and DC-8). The plaintiff allegedly 
stepped on the rubber buffer which lies 
between the aircraft fuselage and the step 
platform when the steps are locked in 
place (probably experimenting to ascer- 
tain whether the buffer would turn). His 
foot and leg went down between the air- 
craft and the platform. As he turned in 
falling his back struck the door of the air- 
craft and his arm and shoulder were in- 
jured as they caught on some protruding 
object on the door. From all that appears 
in the record, it can be concluded that the 
steps were not properly locked to the air- 
craft fuselage, and the jury found that the 
defendant airline was negligent in allow- 
ing the plaintiff to attempt to embark 
while the steps were in that situation. A 
verdict was returned for the plaintiff. 
The prime argument presented on ap- 
al by the defendant was that the record 
established the plaintiff's contributory 
negligence as a matter of law. It was con- 
tended that the plaintiff was barred from 
recovery since he must necessarily have 
placed his foot at the very rear of the plat- 
form and in a most unusual attitude. This 
contention appears quite logical taking 
into consideration the difficulty the plain- 
tiff must have had in placing his foot in 
the position indicated by the testimony. 
Nevertheless, the Minnesota Court affirm- 
ed the jury’s verdict, holding that a jury 
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issue was presented and its determination 
would not be disturbed. 

This case also presents a very novel 
causation feature, since the prime injury 
complained of by the plaintiff was an ag- 
gravation of an existing heart condition 
(multiple sclerosis) which he was able to 
attribute convincingly to this incident. 

In most of the cases which have arisen 
involving these movable steps, the claim. 
ants contend that the steps swayed or that 
the mechanism which locks the steps to the 
aircraft fuselage was loosened or not fas- 
tened and the steps moved forward as they 
alighted. These contentions may be met 
and countered effectively, if careful inves- 
tigation is made and a complete study of 
the steps is made. Steps used with four- 
engine equipment are rolled into place on 
pneumatic tires and fastened into position 
by locking mechanisms on either side of 
the exit. At the base of the steps addi- 
tional locking mechanisms raise the tires 
off the ground for additional stability. On 
most of these steps, there is a slight bounc- 
ing if a particularly heavy person steps 
down abruptly on the platform. This is 
caused by the fact that the base of the steps 
at the rear rests on the pneumatic tires. The 
riser height of steps of this type vary, but 
they are all less than standard and, there- 
fore, quite easy to negotiate. The width of 
the step is more than adequate and there 
are hand rails on each side. All of the steps 
now in use are carefully engineered, and 
hence strong and convincing proofs can be 
developed if counsel for the defense will 
elicit the full cooperation of the carriers’ 
maintenance divisions. Such evidence must 
be presented meticulously with detailed 
blueprints, photographs, mockups and, 
when necessary, actual portions of the steps 
displayed for the jury’s observation. These 
step “fall-down” cases have dangerous po- 
tential, but as the preparation and presen- 
tation of a thorough defense evolves, the 
dangers are markedly reduced. 

Another type of accident situation in 
connection with emplaning and deplaning 
is the “prop” case. ‘These cases arise when 
carrier personnel fail to escort and direct 
the passengers onto and away from the ait- 
craft. Usually the passenger wanders away 
from the steps (and the most direct route 
to the terminal building) and walks into 
the propeller arc. The carrier is, of course, 
under a duty to superintend the passenger 
and to give him direct guidance away from 
the aircraft and to the protection of the 
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ramp shed or terminal building. Though 
these cases occurred quite frequently some 
years ago, they are a rarity today, since 
most carriers advise passengers to remain 
seated until the engines are stopped and 
do not open the exit until such time as all 
of the engines have stopped. However, in 
a recent case (Stewart v. Loughman, 80 A. 
2d 715, (Pa. Ct. of Com. Pleas, 1951) ), the 
plaintiff, a passenger on a light aircraft 
(a common carrier for hire nevertheless), 
stepped from the leading edge of the wing 
and was struck by a slowly revolving pro- 
lier. The trial court granted a non-suit 
on the theory that the evidence established 
conclusively that the proximate cause of 
the plaintiff's injuries was his own negli- 
nce. However, the appellate court re- 
versed this finding holding that the plain- 
tiffs contributory negligence was not in- 
disputably clear and, hence, it was a ques- 
tion for a jury. In the course of its opin- 
ion, the appellate court announced that: 


“It is the duty of a common carrier of 
passengers to exercise the highest prac- 
tical degree of care and to afford them 
(its passengers) a safe means of ingress 
and egress to and from the car or other 
vehicle of transportation.” 


This rule has been applied in other cases, 
particularly Curtis-Wright Flying Service 
v. Williamson, 51 S.W. 2d 1047 (Tex. Civ. 
App. 1932) wherein a passenger alighted 
and in his haste to reach the restroom 
ducked under the wing of the aircraft and 
started towards the nearest building. The 
passenger took two or three steps and 
walked into a rapidly revolving propeller 
(revolving with sufficient speed to prevent 
its being plainly seen). The resulting in- 
juries caused the passenger’s immediate 
death. As in the Stewart case, supra, the 
appellate court held that the air carrier 
was under the duty to afford the deceased 
a safe place to alight and a safe egress from 
its aircraft to a nearby hangar, and that it 
was a question for the jury to determine 
whether or not the carrier was negligent 
in placing its plane in such a position that 
the most direct route to the building 
caused passengers to walk across the front 
of the plane. 

In recent years, plaintiffs’ attorneys have 
evolved a new theory regarding deplaning 
accidents. Frequently passengers queue up 
in the aisles upon arrival at their destina- 
tion and as soon as the door is opened, 
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they all start shuttling down the aisle and 
out the exit. Recognizing this fact, claim- 
ants have contended that the cause of a 
step or exit fall was the negligence of the 
carrier’s personnel in allowing a fellow 
passenger to jostle or push the claimant 
and in failing to protect its passengers 
properly. Although we are unable to find 
such a case that has reached an appellate 
court, the rule of law covering such inci- 
dents of passive negligence is aptly ex- 
pressed in the Carriers section of Corpus 
Juris Secundum: 


“As a general rule, a carrier is not li- 
able for an injury to a passenger caused 
by crowding and jostling by another 
passenger. Thus it is not liable by his 
being pushed or jostled by other passen- 
gers when getting on or off its vehicles, 
unless the conduct of such other passen- 
ger is unusual and disorderly and could 
be prevented by the employees in charge, 
or unless the carrier has reason to expect 
a large number of passengers, and fails to 
use due care to provide sufficient guards 
or otherwise to protect passengers from 
injury by crowding.” 12 C.J.S., Carriers 
695. 


We will not consider the “in flight” ac- 
cidents. Very few claims of major propor- 
tion arise in these situations, but there are 
numerous minor claims which must be 
handled. The rule of responsibility stated 
in simple terms is that downdrafts or other 
turbulent conditions are acts of God for 
which the carrier is not responsible, but if 
the claimant can establish that the carrier 
knew or should have known in the exercise 
of extraordinary care that adverse weather 
conditions were about to be encountered 
and the passenger was not warned of the 
possibility of weather disturbances and the 
flight plan was not changed to avoid such 
conditions, then the carrier can be held li- 
able for injuries sustained by its passen- 
gers during the course of such turbulence. 

In one of the most interesting reported 
cases regarding turbulence, the California 
Court of Appeals held that an air carrier 
can indeed be guilty of negligence and li- 
able for a passenger’s injury, if it is deter- 
mined that the adverse weather encounter- 
ed could have been readily anticipated 
and that, nevertheless, the carrier did not 
illuminate the ‘Fasten Safety Belts” sign. 
In this particular case, a TWA aircraft en- 
countered a terrific downdraft causing the 
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plane to drop a considerable distance, and 
then upon contact with an ascending draft, 
it abruptly swerved upward. As a result, 
the hostess who was walking down the aisle 
flew to the ceiling of the aircraft and then 
fell to the floor. Pillows, blankets, coats, 
hats and other passenger paraphernalia 
flew about inside the aircraft and passen- 
gers were shot out of their seats into the 
aisle and into other seats. The plaintiff 
was seriously injured. The jury returned a 
verdict for the plaintiff and defendant ap- 
pealed cunning that the trial court 
erred in denying its motion for a non-suit. 
The defendant conceded that the seat belt 
sign was not illuminated, but contended 
that there was no necessity for it since the 
flight was smooth and uneventful until, 
without warning, the unanticipated down- 
draft was encountered. The defense was 
simply “act of God.” In determining that 
a jury question was presented and affirm- 
ing the judgment for the plaintiff, the 
California Court of Appeals held that: 


“The law of negligence in the opera- 
tion of airplanes carrying passengers is 
developing now, as it did with railroads 
more than half a century ago. It appears 
now to be common knowledge with re- 
gard to the operation of airplanes that 
downdrafts, which vary in effect that 
such a manifestation of nature, like the 
weather, is commonly referred to as an 
act of God. So far as the weather is con- 
cerned it cannot be denied that airplane 
operators take every precaution against 
weather hazards. If it is possible to de- 
termine or even suspect that under cer- 
tain conditions downdrafts are likely or 
possible, it would appear to be the duty 
of a prudent operator to take whatever 
precautions are necessary or available to 
guard against dangerous consequences.” 
(Emphasis supplied.) Small v. Transcon- 
tinental * Western Air, Inc., 96 Cal. App. 
2d 408, 216 P. 2d 36 (1950). 


In another case of interest concerning 
turbulence (Cudney v. Midcontinent Air- 
lines, Inc., 363 Mo. 922, 254 S.W. 2d 662 
(1952), the Supreme Court of Missouri held 
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that a presumption of negligence is not a 
plicable in situations where the alleged jp. 
Jury is caused by a sudden jerk or jolt oc. 
casioned by weather conditions. However, 
in that case, the plaintiff was allowed an 
opportunity to amend her complaint so a; 
to allege specific acts of negligence. The 
record in this case indicates that the seat 
belt signal was lighted and that the injured 
passenger had neglected to obey the sign. 

In investigation of these cases and in 
preparation for trial, it is important that 
complete and accurate weather information 
be obtained. Weather conditions, general- 
ly, the position of weather fronts and areas 
of turbulence should be plotted with rela. 
tion to time of takeoff and with relation 
to the flight’s progress. Weather informa. 
tion received by the captain is logged and 
proof of knowledge or lack of knowledge 
of a particular weather condition can be 
readily established if careful preparations 
are made. Passenger manifests must be 
saved so that other passengers can be lo- 
cated and possibly used to testify as to the 
severity of the turbulence and with regard 
to the other details of the incident. 


These cases may be classified generally 
with the railroad jerk, jar and jolt cases 
and the same rule of law applies. The 
jerk or jolt must be unnecessary and usual- 
ly sudden or violent. Such jerks and jars 
as are necessarily incident to the use of the 
conveyance and are not negligently caused 
will not render the carrier liable for the 
injury. 

The foregoing is not intended to be ex- 
haustive, but it is hoped that sufficient at- 
tention has been called to some of the out- 
standing features of aviation claims investi- 
gations and the preparation for trial of 
these types of aviation tort claims. Though 
the law applied to the facts mentioned 
herein is basically the same as is applied 
in other passenger-carrier situations, the 
problems of proof are quite different and 
it is hoped that some of the factors in the 
development of the defense mentioned 
hereinabove will prove of value to counsel 
charged with responsibility for the defense 
of cases of these types. 
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“My Agent Told Me” 
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Minneapolis, Minnesota 


PROLIFIC source of litigation, con- 
tention and dissatisfaction between 
the assured and the insurance company is 
the action by agents, taken orally or other- 
wise, to modify or enlarge the coverage of- 
fered by the written contract of insurance. 
Misunderstandings having their origins 
in such actions are more common today 
than ever before. Several factors combine 
to create that situation. The complexity 
and fast pace of life in our current society 
of necessity causes us to rely on others to 
an ever increasing extent. Few people un- 
derstand the manner of operation of the 
automobile they drive. Likewise, even few- 
er have the time and ability to read for 
themselves and understand the complex 
policies of insurance which they carry to 
protect against various calamities, ranging 
from being bitten by a neighbor’s dog, to 
death. 

As a result of these, and perhaps other 
factors, the insurance agent occupies an ex- 
tremely important position in our society. 
Many insurance companies have conduct- 
ed extensive advertising campaigns holding 
out to the public their agents as persons 
particularly qualified to advise in insur- 
ance questions. The agent is now looked 
to, not only to write the policy, but to 
point out the risk, suggest the amount of 
the policy, and to determine the type of 
coverage necessary. The practice of the 
agents watching expiration dates and ob- 
taining renewals is growing. 

Unfortunately the peace of mind attain- 
ed by the assured under this system, all too 
frequently is changed to disappointment 
and anger upon his learning, usually after 
loss, that his policy or policies did not 
cover the particular peril or loss. 

Frequently, in such a case, the agent has 
told the insured that the risk was covered. 
The assurance of the agent may be con- 
trary to the express provisions of the pol- 
icy. If oral, it may also be opposed to that 
provision found in most icies prohib- 
iting modification other hen in writin 
a approved by the proper company of- 
icer. 

Of interest then to agent, company and 
assured alike are (1) the circumstances un- 
der which a company may be bound by 


the oral or written declarations of its 
agents, (2) those under which the agent 
may be liable either to the company or the 
assured, and (3) the responsibility of the 
assured to read and understand the pro- 
visions of his policy. 

The Courts are in general agreement 
that an insurance company cannot be held 
liable for oral or written alterations or 
modifications of the policy by a “solicit- 
ing” agent. Equally well established is the 
principle that a “general” agent may mod- 
ify the contract in a manner binding on 
the company. 

Occasionally, however, the acts of solicit- 
ing agents have been held to bind the com- 
pany. In general the circumstances present 
have indicated a custom in which the com- 
pany had acquiesced and upon which the 
Court relied to hold that the soliciting 
agent’s powers were enlarged. On other 
occasions it has been found that the act 
of the soliciting agent was ratified by the 
company. Such exceptions to the general 
rule are infrequent, and usually the in- 
sured who has relied upon attempted mod- 
ification of a policy by a soliciting agent 
finds himself without coverage. 

Additional difficulty is created by the 
provisions in most policies prohibiting oral 
contracts of insurance, or oral changes in 
existing policies. Such a provision is bind- 
ing on the insured. However, it may be 
waived by the company and oddly enough 
the waiver may be oral: Any general agent 
may effect a waiver. 

It is not the purpose of this article to at- 
tempt to solve the problems inherent in 
the system. Its purpose is only to point 
them up in hope that awareness of them 
may help lead to their avoidance. Perhaps 
to some extent the problems created by the 
general assurance of the agent, the oral 
binder, and the oral or written modifica- 
tion are an inextricable part of the insur- 
ance business today. It may even be that 
the occasional harm done is outweighed by 
the ease and convenience which the system 
offers to agent and assured alike. 

However, a definite need exists for 
thorough training of the insurance agent, 
and greater care in his selection than has 
been exercised in the past. In all cases the 
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assured must be made familiar with the 
terms of exclusion, as well as those of cov- 
erage. 

On occasion, an agent may be held liable 
to the assured or to the company for his 
unauthorized acts. This matter is covered 
by statute in some states. 


The general principles of the law of 
agency, governing the obligations of the 
agent to his principal, and to third per- 
sons, apply to insurance agents. ‘The 
agent’s duty to his company prohibits him 
from issuing a policy in violation of in- 
structions and requires him to cancel pol- 
icies immediately upon receipt of instruc- 
tions to cancel from the company. If it 
can be shown that the agent issued a policy 
contrary to instructions, or that the agent, 
in bad faith, altered the provisions of the 
policy contrary to the instructions of the 
company, and as a result the company 
covered a loss not included by the policy, 
the agent may be held liable to the com- 
pany for the full extent of the loss. In such 
a situation the agent will not be permitted 
to avoid this liability to the company by 
urging as a defense that the company could 
have avoided payment of the loss to the as- 
sured by litigation. (Jnsurance Company 
of North America v Baker, 47 Pac. (2) 
840). 

The agent may likewise be held respon- 
sible to the assured for failure to obtain 
for the assured the type of coverage re- 
quested. In view of the dependence of the 
assured on the agent for information and 
for adequate coverage, this liability is 
being imposed more ———— by the 
Courts. When the assured discovers that 
he has no recourse against the company for 
the unauthorized acts of the agent, he nat- 
urally turns to the agent for redress. Re- 
coveries have been permitted by the as- 
sured in situations where agents have guar- 

anteed that a policy covers a certain risk 
when in fact it did not, and in situations 
where the agent has represented to the as- 
sured that certain conditions of the policy 
need not be observed in his case. Viola- 
tion of the conditions being held to justify 
denial of liability by the company, the as- 
sured has succeeded in recovering against 
the agent. The agent is uniformly held 
liable in cases where he has failed to pro- 
cure insurance, or increase coverage in re- 
sponse to instructions from the insured. 
Actions involving a failure to insure fre- 
uently arise out of the agent’s representa- 
tion to the assured that an oral contract 
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of insurance is effective at once when jn 
fact it is not, and a loss occurs in the mean. 
time. 


In the District Court of Hennepin Coun. 
ty (Minneapolis) Minnesota, the assured 
sued the company and the agent to recover 
the value of property stolen from a joint 
garage. .The policy specifically limited a 
loss to “within the residence”. The assur. 
ed testified the agent orally advised a loss 
away from the residence would be covered 
notwithstanding the specific and unquali- 
fied terms of the written policy. The 
Court directed a verdict for the company 
and the jury held the agent liable. In sus. 
taining that result the Court made the fol- 
lowing memorandum: 


“Insofar as the right of the insurance 
company to a directed verdict, I think 
it is answered in Lundman v U.S.F.& G., 
163 Minn. 303. The wording of the pol- 
icy is such that a theft from this joint 
garage could not possibly be construed 
as being from within the residence. 

As to the agent’s liability for negli- 
gence, a very serious situation presents 
itself. That there is authority for liabil- 
ity on the basis of negligence against the 
insurance broker or general agent is be- 
yond question. Such liability is recog- 
nized in 116 Minn. 161 and also in many 
cases cited in 44 C.J.S. 860. The only 
question that disturbs me is whether or 
not the facts in this particular case justi- 
fy holding this insurance agent liable 
for negligence, and, to be more particu- 
lar, negligence consisting of the failure 
to produce the kind of policy that was 
requested. 


The fact can hardly be ignored that 
the jury found there was negligence on 
the part of the agent, and that the plain- 
tiff was free from negligence, and | 
think there was justification for the jury 
reaching such a conclusion. It would 
hardly seem possible that a man who 
carried sample cases such as this plain- 
tiff did would ask for a floater policy 
without asking that those goods be cover- 
ed. At any rate, this is what he claimed 
he asked of the agent. I realize the pos- 
sibility of danger to an agent in every 
case where the company had some clause 
in the policy which excluded liability. 
Most insurance, however, in this modren 
day and age is obtained by simply call- 
ing up a broker and telling him what is 
wanted. It is not customary, and I do not 
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think it is necessary under the law of 
Minnesota for a person subsequently re- 
ceiving a policy to read it carefully to de- 
termine whether it covers the risks re- 
quested.” (Italics supplied) 


While this is not a supreme court decision 
it does note the trend to hold an agent per- 
sonally liable and also that the assured 
need not carefully read his policy. 

Another illustration in which the agent 
was personally held is the case of Dubuque 
Fire and Marine v. Wilson, (8 CCH fire & 
casualty, 432) a U. S. Court of Appeals de- 
cision in which the insurer prevailed and 
the agent was personally held liable for 
the unauthorized issuance of insurance by 
his agency. 

Again in view of the role played by the 
agent and the reliance upon him by the 
assured, the Courts are developing a ten- 
dency to hold the agent liable for provid- 
ing the coverage sought by an insured who 
has stated to the agent that he wants com- 
plete coverage. By a slow process it ap- 
pears that the burden of obtaining com- 
plete and correct coverage is being shifted 
from the assured to the agent. The agent 
must ¢nticipate the needs of the insured 
and recommend the type of coverage re- 
quired. An interesting case involving the 
authority of a general agent is Coletta v. 
Ohio Casualty Insurance Company, 121 
N.E. (2) 148 (Ohio) in which the insurer 
was held to an oral agreement by the agent 
varying the terms of the written policy. 


Disaster may come to the assured who 
depends upon oral arrangements with an 
agent. Misunderstanding easily arises 
when the arrangement is not reduced to 
writing. In the case of Campbell, et al v. 
Aetna Insurance Company, et al (31 CCH 
fire & casualty 421), the assured lost a 
$118,000.00 fire claim based upon an at- 
tempted oral contract. The piaintiff’s con- 
tention was based upon conversation only 
in which obviously there was not a com- 
plete understanding. In upholding the de- 
nial of coverage of the lower court the ap- 
peals tribunal said that the essential ele- 
ments of a contract of insurance whether 
verbal or written, concerning which there 
must be an understanding are: “subject 
matter, risk insured against, rate, duration, 
amount and identity of parties”. 

Difficulty arises when the assured de- 
pends on oral notice to an agent or notice 
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personally acquired by an agent as a sub- 
stitute for the “written notice” require- 
ment of a policy. In the case of Bazar v. 
Great American Indemnity Company, 306 
N.Y. 481 the court sustained the insurer's 
denial of coverage upon the ground of lack 
of “written notice” although there was evi- 
dence that the agent had personal notice 
of the accident. 

The defense often asserted by both com- 
pany and agent in an action by an assured 
is that the assured may not recover be- 
cause of failure to read his policy. The 
Courts have shown an ever increasing ten- 
dency to void this defense. A ground of 
avoidance apparently being that because 
of the complexity of the policy, assurances 
of the agent and the needs of the insured 
which are obvious to the agent, the assured 
may assume that he has obtained the type 
of policy for which he has asked. Only in 
the clearest case will the assured be denied 
recovery on the ground that he has not 
read his policy. 

Cases here cited are not intended as a 
complete research or final authority but 
solely as isolated examples of the unfortu- 
nate results of “what my agent told me”. 


It may be stated generally that the obli- 
gation of the company and the agent to 
provide the type of coverage needed by the 
assured is increasing, while the obligation 
of the assured to obtain the type of cover- 
age he has, is being decreased. Again as a 
general statement, it may be said that these 
tendencies are beneficial to all three of the 
parties concerned, in view of the significant 
position occupied by the agent. It permits 
companies to write more policies and of- 
fer more varied coverage, and offers a per- 
son seeking insurance coverage against a 
multitude of risks, the existence of which 
may never have occurred to him but for 
the discussions with the agent. 

The solution of most of the evils which 
have cropped up in this system lies in the 
more thorough training of the agent and 
acquaintance of the agent with the im- 
portance of his role both to the company 
and to the assured. An agent should be 
impressed with the importance of a com- 
plete understanding with his customer by 
immediate written confirmation of all of 
the insurance conversations before the 
formal policy or rider is available. The 
problems might be further reduced in a 
presentation by an attorney specialist at 
conventions or other meetings of agents. 
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Responsibility of Surgeon for Mistakes of Others 


Harry T. Gray AND Francis P. Conroy 
Jacksonville, Florida 


DISCUSSION of a very narrow field 

of liability is proposed by the title of 
this article. This is intentional, for it is 
not practical or intended to discuss the 
many problems arising in the broad field of 
malpractice. Our approach too, will limit 
the scope of the investigation. We intend 
to cite cases and authorities in which the 
surgeon escapes liability for the mistakes of 
others. To put it differently, we do not 
intend to deal with situations in which 
the liability of the surgeon is fixed for the 
mistakes of others. 

The limited scope of the article seems 
timely. Recently, in Florida, information 
has been submitted in connection with an 
application asking an increase in rates for 
professional liability insurance. This in- 
dicates the experience of insurance com- 
panies writing this coverage is decidedly 
unfavorable in the light of the present 
premiums. The situation is not peculiar to 
Florida; similar applications, we are in- 
formed, have been made and considered 
favorably in most every state. If princi- 
ples of law and decisions tending to limit 
the liability of surgeons are emphasized, 
then possibly benefits may result not only 
to the surgeon, but also to the insurance 
carrier writing his professional liability 
coverage. 


General statements of applicable legal 
principles are sometimes deceiving. Ex- 
ceptions occur so frequently, the general 
rules are difficult to apply. However, the 
general rules must be borne in mind. In 
70 Corpus Juris Secundum, Physicians and 
Surgeons, Section 54(f), a general rule of 
no liability is stated thus: 


“f. Nurse or Attendant Other than 
Employee. 

“A physician who exercises due care is 
not liable for the negligence of hospital 
or other nurses, attendants, or internes, 
who are not his employees. 

“A physician is not liable for the neg- 
ligence of hospital or other nurses, at- 
tendants, or internes, who are not his 
employees, if he has no knowledge there- 
of, or has no connection therewith, or if 
it is not discoverable by him in the ex- 


ercise of ordinary care, or unless he js 
negligent in permitting them to attend 
the patient, or unless the negligent acts 
were performed under conditions where, 
in the exercise of ordinary care, he could 
have or should have been able to pre. 
vent their injurious effects and did not. 
The mere fact that a physician or sur- 
geon gives instructions to a hospital em. 
ployee does not render the physician 
or surgeon liable for negligence of the 
hospital employee in carrying out the 
instructions.” 


And again it is said, idem: 


“An employee of a hospital may be 
temporarily detached in whole or in 
part from the hospital’s general control 
so as to become the temporary servant 
of the physician he assists, in which case 
the surgeon will be subject to liability 
for the employee’s negligence. Where a 
hospital nurse, although not in the reg- 
ular employ of an operating surgeon, is 
under his special supervision and con- 
trol during the operation, the relation- 
ship of master and servant exists, and 
the surgeon is liable, under the doctrine 
of respondeat superior, for the nurse's 
negligence.” 


A somewhat similar statement is found 
in 41 American Jurisprudence, Physicians 
and Surgeons, Section 112: 


“Sec. 112. Negligence of Third Per- 
sons. —It is the established rule that a 
physician or surgeon must exercise due 
care in selecting his assistants, and on the 
simplest principles of the law, agency, 
or of master and servant, a physician or 
surgeon may be liable for the neglect or 
fault of his — or servant, such 
as an assistant who is working under his 
direction, for injury resulting therefrom 
to a patient. The courts are divided as 
to the liability of an operating surgeon 
for the negligence of a nurse assisting 
him in the operation. Generally, he is 
held liable where the relation of master 
and servant exists between them or 
where the facts call into operation the 
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doctrine of respondeat superior, even 
though the assisting nurse may not be in 
the regular employment of the operating 
surgeon, although a surgeon may be lia- 
ble independent of the doctrine of re- 
spondeat superior, as where the surgeon 
delegates to a nurse the performance of 
duties which are properly his as a part 
of the operation. Other jurisdictions, 
however, adhere to the contrary rule and 
absolve the surgeon from liability for 
negligence of a nurse to whom he has 
delegated such duties as accounting for 
sponges used in the operation. The ap- 
plication of the doctrine of respondeat 
superior to such cases has been approved 
by one court because of the helplessness 
of an anesthetized patient and the com- 
plexity of surgery under modern hos- 
pital conditions. In the absence of any 
relation of agency, an operating surgeon 
is not liable for the negligence of other 
physicians, internes, or nurses left in 
charge of a patient to administer to him 
the care and service which is necessary 
after completion of the operation, al- 
though there is authority to the con- 


trary.” 


Likewise, we find in “Doctor and Pati- 
ent and the Law” (2nd Edition), Louis J. 
Regan, page 91, this similar statement: 


“A surgeon is not ordinarily liable for 
the negligence of his physician-anesthet- 
ist, provided the latter is qualified, re- 
sponsible, and not acting under the di- 
rection of the surgeon in carrying out 
the purpose of his employment. Also, a 
physician who merely administers the 
anesthetic to a patient who is operated 
on by another is not liable for the negli- 
gence of the operating surgeon. 

“Generally, the internes, nurses, and 
orderlies employed by a hospital are the 
servants of the hospital and not of the 
physician treating a patient in the insti- 
tution. The special nurse, too, is em- 
ployed by the patient and not by the 
attending physician. However, the phy- 
sician becomes responsible for acts of in- 
ternes, nurses, and other attendants, 
carried out under his immediate direc- 
tion and control. 

“The physician is not liable for the 
condition of the hospital equipment, 
or for injury resulting from the use of 
(defective apparatus or materials, unless 
through the use of ordinary care he 
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should have observed the defect and 
would, therefore, be negligent in accept- 
ing and using those particular articles.” 


So, while it is stated generally that the 
operating surgeon has no liability for the 
acts of others, such as internes, nurses and 
attendants, this statement must be an- 
alyzed in the light of the applicable tests 
of liability. Such a test seems fairly stated 
in the case of Wiley vs. Wharton (1941), 
68 Ohio App. 345, 41 N.E. (2d) 255, where 
the surgeon was held free from liability for 
the acts of the anesthetist, also a doctor. 
The court in substance, said the surgeon 
may be liable for wrongful acts of another: 


“* * *if he observes such tortious 
conduct and lets it continue without ob- 
jection and if he fails to observe an act 
upon which in the exercise of ordinary 
care and diligence under the circum- 
stances he should have observed and act- 
ed upon.” 


In the absence of knowledge to the con- 
trary or of facts sufficient to put him on 
inquiry, a surgeon using the facilities of a 
hospital may assume that the nurses and 
other technicians supplied by the hospital 
are competent. Morrison vs. Henke (Wis.), 
160 N.W. 173. 


FOR WHOSE ACTS MAY IT BE CON- 
TENDED THE SURGEON IS LIABLE 


Frequently, the procedure takes this 
course: The surgeon is called by the pati- 
ent’s physician. It is determined an op- 
eration is necessary. Arrangements are 
made for the admission of the patient to 
the hospital where operating facilities are 
available for use by qualified surgeons. At 
most hospitals definite arrangements for 
the admission of the patient and for pay- 
ment of the fees and charges of the hos- 
pital are made by the patient or some one 
acting for the patient. While the surgeon 
may preliminarily arrange for the use of 
the operating room and for the admission 
of the patient, it is the patient to whom 
the hospital looks for payment. It is clear 
the surgeon should have no responsibility 
for the mistakes or negligence of personnel 
of the hospital occurring during the ad- 
mission of the patient. To carry it back 
a step further, the operating surgeon 
should have no responsibility for the mis- 
takes or negligence of the ambulance at- 
tendants transporting the patient to the 
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hospital. These are independent contract- 
ors. They are not under the control or di- 
rection of the surgeon. After admission 
the patient is transported to the room as- 
signed to the patient by the hospital. Here 
again, the operating surgeon has no liabil- 
ity for the mistakes or negligence of the 
personnel of the hospital in arranging the 
room or equipment therein or in transport- 
ing the patient to the room. 


Certain preparations for the operation 
are then carried out by the personnel of 
the hospital and medication, as is _pre- 
scribed by the surgeon, is administered. 
Unless the surgeon has given an improper 
direction, the liability for any mistakes or 
negligence in these proceedings is not that 
of the surgeon. It is, of course, expected 
that the physician or surgeon will dis- 
close to the hospital the condition of the 
patient and direct preparation for the op- 
eration in conformity with good medical 
practices. 

Without being too detailed, let us now 
assume the patient is to be transported to 
the operating room. Here again, the per- 
sonnel of the hospital is involved and the 
liability for mistake or negligence is that 
of the hospital, not of the surgeon. Most 
frequently, arrangements having been 
ie for the operating room and facilities 
of the hospital, the hospital itself, having 
several such rooms available, designates 
which operating room is to be used by the 
surgeon, informing him thereof. The sur- 
geon has no liability for any defective con- 
dition of the facilities furnished him, un- 
less, through the use of ordinary care he 
observes a defective condition or should 
have observed such a condition and is neg- 
ligent in accepting the condition and per- 
mitting the defective devices or facilities 
to be used. It is this independent act of 
negligence which may create liability rath- 
er than the prior negligence of the hospi- 
tal in providing defective or improper 
equipment. Burnham vs. Stillings, (1911) 
76 N.H. 122, 79 A. 987; Butler vs. North- 
western Hosp. of Minn. (1938), 202 Minn. 
282, 278 N.W. 37; and Ratliffe vs. Wesley 
(1932), 135 Kan. 306, 10 P. (2d) 859. 


While it is true the surgeon determines 
the type of anesthesia to be used, that is, 
general, local, spinal or intravenous, norm- 
ally he does not furnish the drugs nor the 
equipment used by the anesthetist in pro- 
ducing anesthesia. In many instances after 
the patient has been placed in the oper- 
ating room by personnel of the hospital, 
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the anesthetist commences the procedure 
to produce anesthesia. As the anesthetist 
need not be made sterile in every instance, 
but the surgeon must be, it would be ex. 
tremely unusual for the surgeon to take 
any manual part in the procedure of the 
anesthetist. Most frequently too, the anes. 
thetist (either a doctor or a person skilled, 
trained and registered as an anesthetist), 
is assigned by the hospital without any 
consultation with the surgeon. A surgeon, 
therefore, has no legal liability for mis. 
takes or negligence of the anesthetist un- 
less he has actual knowledge of the incom- 
petency of the anesthetist or unless he ob- 
serves or should observe the anesthetist is 
negligently or improperly proceeding and 
then makes no objection to the wrongful 
procedure. In the case of Wiley vs. Whar- 
ton, supra, the surgeon was held not re- 
sponsible for the act of the anesthetist in 
breaking off a needle used in attempting 
spinal anesthesia. It is true the surgeon 
was not in the operating room at the time, 
but this was not the basis of the decision. 
It is true too, that the anesthetist was a 
doctor, but we do not deem this the basis 
of the decision. Lack of liability was pred- 
icated upon the lack of actual knowledge 
or opportunity for knowledge on the part 
of the surgeon of a wrongful procedure 
and technique. The same rule in relieving 
the anesthetist from liability is applied in 
Morey vs. Thybo (7th CCA, 1912), 190 F. 
760; Brossard vs. Koop (1937), 200 Minn. 
410, 274 N.W. 241; and Robinson vs. Crot- 
well (1911), 175 Ala. 194, 57 So. 23. In 
Meyer vs. St. Paul-Mercury Indemnity Co. 
(La. 1952), 61 So. (2d) 901, the surgeon 
was held not liable for the acts of the anes- 
thetist. This is true also, in Woodson vs. 
Huey (Okla.), 261 P. (2d) 199. And in 
McBroyer vs. Zordel (Colo. 1953), 257 P. 
(2d) 962, a dental surgeon was held not 
liable for the acts of the anesthetist. 


So it seems the surgeon has no liability 
for a mistake or negligent act of a compe- 
tent anesthetist unless the surgeon knows 
or should know of incompetency or of im- 
proper methods and procedure in time to 
object. Of course, on the contrary, if the 
surgeon undertakes to control the activi- 
ties of the anesthetist, this control could be 
sufficient to place liability on the surgeon 
on the theory that he thus makes the anes- 
thetist his servant and prevents the inde- 
pendent exercise of judgment by the anes- 
thetist. 

Next, we should consider the surgeon's 
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liability for the acts of an assisting surgeon 
or physician. While under the doctrine of 
respondeat superior a surgeon is legally 
liable for mistakes and negligent injury 
done to his patient by his assistants, agents 
or employees, and this is true even though 
the assistant is another professional man 
of the same profession, it is thought the 
surgeon should not be liable for the acts 
of another surgeon jointly employed with 
him and doing independent acts, unless he 
knows of the negligent act of the other sur- 
geon and permits him to continue negli- 
gently without objection or unless he fails 
to exercise diligence to observe the act and 
to object. So, if the house doctor of a hos- 
pital is acting only as an assistant to the 
surgeon in carrying out his directions, the 
surgeon should have legal liability under 
the doctrine of respondeat superior. On 
the other hand, if the house doctor of the 
hospital, or interne, performing acts inde- 
pendent of direction from the surgeon and 
in connection with the duties required to 
be performed for the hospital as a part of 
the service furnished with the operating 
room, then it is reasonable to assert this 
conduct should not be considered as being 
that of an agent or employee of the sur- 
geon. Rogers vs. Canfield (Mich.), 272 
Mich. 563, 262 N.W. 409, and Rhodes vs. 
Lamar (Okla.), 292 P. 335; Blackman vs. 
Ziligs (Ohio 1951), 103 N.E. (2d) 13. See 
also Stapler vs. Brownstein (1931), 261 Til. 
App. 57. Here an interne caused burns 
while preparing the patient for the opera- 
won. 

Considerably more confusion is encoun- 
tered when considering the liability of the 
surgeon for acts of nurses in the operating 
room. By the great weight of authority 
the surgeon is held responsible for the 
neglect of the nurse assigned to count 
sponges, whereby, due to an inaccurate 
count, a sponge is left in the patient. Some 
cases, however, sustain a contrary rule, ar- 
riving at this conclusion because the sur- 
geon with the responsibility of conducting 
the operation properly, must necessarily as- 
sign to others responsibility for some parts 
of the procedure. See Guell vs. Tenney 
(Mass. 1928), 159 N.E. 451; Niebel vs. 
Winslow (N.J. 1915), 95 A. 995; Funk vs. 
Bonham (Ind. App. 1926), 151 N.E. 22; 
Hollinan vs. Prindle (1935), 17 Cal. App. 
(2d) 656, 62 P. (2d) 1075; Hall vs. Grosve- 
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nor (1932), 267 Ill. App. 119; Blackburn 
us. Baker (1929), 237 N.Y.S. 611; and . 
us. Christiansen (Ohio 1948), 83 N.E. (2d) 
644. In the Hollinan case, as an example, 
the nurse gave the surgeon formalin in- 
stead of novacaine. See also McCauley vs. 
Sisters of Most Precious Blood of Enid, 
230 P. (2d) 830. 

We have not overlooked the “lent em- 
ployee” doctrine. Our purpose is not to 
develop cases applying this doctrine, but 
to point out situations in which the doc- 
trine need not be applied. At this point 
we emphasize the effect of instructions 
given by the surgeon to hospital employees. 
Such instructions do not necessarily place 
liability on the surgeon under the doc- 
trine of respondeat superior. It is more 
the nature of the act directed to be done 
than the giving of the instruction that is 
important. See Hohenthal vs. Smith 
(USCA for D.C.) (1940), 114 F. (2d) 494. 

In concluding, it is proper to mention 
the effect upon the surgeon of a suit for 
malpractice. In the recent case of Horo- 
witz vs. Schwartz, 74 So. (2d) 801, the court 


said: 


“It is a serious matter to charge a sur- 
geon with malpractice. He should not 
be convicted on speculation or other 
than reasonable proof of the charge. He 
cannot be convicted for pure accident or 
for other results incident to his treat- 
ment if he was exercising the best of 
method known to medical science with 
care and diligence.” 


And in the earlier case of Foster vs. Thorn- 
ton, 125 Fla. 699, 170 So. 459, it is said: 


“In cases arising from the charges of 
malpractice the sum of money involved, 
regardless of its size, is a mere gesture in 
comparison with the professional char- 
acter and reputation of the defendant. 
He should not, therefore, be condemned 
on evidence that does not point conclus- 
ively to his negligence.” 


So, although we may not be able to pre- 
vent a suit from being filed, we can serve 
the competent and reputable surgeon best 
by diligently seeking to relieve him from 
liability for the acts of others for which 
acts he in law should have no legal re- 
sponsibility. 
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Changes in The Law on The Taxation of Life Insurance Under 
The 1954 Internal Revenue Code 


Price H. Toppinc 
Associate General Counsel, The Guardian Life Insurance Company of America 
New York, New York 


HIS article is not intended to be a 
complete and annotated memorand- 
um of law on the effect of the 1954 Intern- 
al Revenue Code upon all phases of taxing 
life insurance. Such: an article would be 
too voluminous to be within the scope of 
this publication. Further, it would be pre- 
mature to attempt such at this time as 
much of the law is new and clarifying and 
supplementing regulations will be neces- 
sary in order to apply the law. None of 
those regulations have been issued to the 
date of this writing. It is hoped and ex- 
pected that they will be forthcoming soon, 
and it is possible that some will have been 
issued before this article is published. 

To date, only one regulation directly af- 
fecting this subject matter has in any way 
been disclosed to the public. A “tempo- 
rary, tentative regulation” covering the 
taxation of annuities and related subjects 
was issued, but it was not in final form and 
is in the process of being extensively re- 
drafted and supplemented. 

This article is merely intended to be a 
ready, practical reference guide for the 
average law practitioner in order that he 
may advise his clients and perhaps plan 
his own estate in order to take advantage 
of some of the changes in the law. 


THE PREMIUM PAYMENT TEST 
Old Law 


Under the 1939 Code (Section 811 (g)), 
and even prior codes, the death proceeds 
of a life insurance policy were subject to 
estate taxes in the estate of the deceased 
insured if the policy proceeds were pay- 
able to the insured’s estate, executor, or ad- 
ministrator, or if the insured owned the 
policy or possessed any of the incidents of 
ownership in the policy, either alone or 
jointly with others, at the time of his 
death. It was also similarly taxable if the 
insured had directly or indirectly paid 
any of the premiums on the policy even 
though he did not own the policy at the 
time of his death. If the insured had trans- 


ferred ownership of the policy from him. 
self to another after January 10, 1941, then 
the death proceeds were includable in his 
estate in proportion to the premiums di- 
rectly or indirectly paid by the insured at 
any time, as against all premiums paid on 
the policy. By reason of the combined 
tests of ownership and premium payment 
either directly or indirectly, practically all 
death proceeds of life insurance were sub- 
ject to Federal estate taxes. 


New Law 


The test of premium payment by the in- 
sured has been removed under the new 
law, which provides: 

“S. 2042. Proceeds of life insurance 

The value of the gross estate shall in- 
clude the value of all property— 


(1) Receivable by the executor.—To 
the extent of the amount receivable by 
the executor as insurance under policies 
on the life of the decedent. 

(2) Receivable by other beneficiaries. 
—To the extent of the amount receivable 
by all other beneficiaries as insurance 
under policies on the life of the deced- 
ent with respect to which the decedent 
possessed at his death any of the inci- 
dents of ownership, exercisable either 
alone or in conjunction with any other 
person. For purposes of the precediig 
sentence, the term ‘incident of owner- 
ship’ includes a_ reversionary interest 
(whether —— by the express terms of 
the policy or other instrument or by op- 
eration of law) only if the value of such 
reversionary interest exceeded 5 percent 
of the value of the policy immediately 
before the death of the decedent. As 
used in this paragraph, the term ‘rever- 
sionary interest’ includes a_ possibility 
that the policy, or the proceeds of the 
policy, may return to the decedent or his 
estate, or may be subject to a power of 
disposition by him. The value of a re- 
versionary interest at any time shall be 
determined (without regard to the fact 
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of the decedent’s death) by usual meth- 
ods of valuation, including the use of 
tables of mortality and actuarial prin- 
ciples, pursuant to regulations prescribed 
by the Secretary or his delegate. In de- 
termining the value of a possibility that 
the policy or proceeds thereof may be 
subject to a power of disposition by the 
decedent, such possibility shall be valued 
as if it were a possibility that such policy 
or proceeds may return to the decedent 
or his estate.” 


It is thus to be noted that death pro- 
ceeds payable to the insured’s estate, exe- 
cutor or administrator are still taxable. 
Proceeds are also taxable if the insured 
owned the policy at the time of his death. 
Under the law, ownership is deemed in 
the insured unless the owner or owners 
other than the insured can exercise all pol- 
icy rights, benefits and privileges without 
the consent of the insured. Ownership is 
also deemed in him if there was a 5% re- 
versionary possibility. Now life insurance 
is subject to estate taxes the same as other 
property. It is not taxable in the estate of 
the deceased unless owned by the deceased. 
Heretofore, it was the only property tax- 
able in the estate of the insured when he 
had never owned it and never had any con- 
trol or power over it. 


Ownership and Beneficiaries 


The usual form of life insurance policy 
provides that the insured may exercise all 
rights in the policy. He may change the 
beneficiary, make loans, surrender, etc., on 
his sole signature. Most policies — 
that a beneficiary may be irrevocably des- 
ignated and, if one is so designated, then 
the insured may exercise those rights gen- 
erally only with the consent of the irrevoc- 
ably designated beneficiary. Under such a 
policy there is no question but what the 
death proceeds would be included in the 
estate of the insured for estate taxation. 

However, the insured can give up those 
rights by various forms of legal instru- 
ment. A number of companies have what 
is known as an ownership policy or ac- 
complish the same by an ownership en- 
dorsement on the policy. Under such a 
policy or endorsement a person other than 
the insured is designated as owner, and 
that person may, in accordance with the 
policy provisions, exercise all the policy 
rights, options and privileges which would 
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normally belong to the insured. Whether 
the insurance company in question has an 
ownership form of policy or an ownership 
endorsement or not, the property rights of 
the insured can always be transferred to 
another by assignment. All of these means 
of transfer give to the owner or assignee 
the ownership rights in the policy during 
the lifetime of the insured. Normally, 
those rights vest in the estate of the owner, 
or assignee on the death of the same. 

Generally, the rights of the owners so 
continue only during the life of the in- 
sured. They become extinct on the death 
of the insured. It is then that the rights 
of the beneficiary arise and become vested. 
The owner or assignee may be the bene- 
ficiary. Or there may be a series of pri- 
mary and contingent beneficiaries entirely 
different from that of ownership. 

In order to take advantage of the bene- 
fits of Section 2042 by removing owner- 
ship from the insured, care must be ex- 
ercised to see that the insured is not, and 
never can be, the owner of the policy 
either alone or jointly with others. Also, 
neither he nor his estate should ever be 
the beneficiary of the policy. 

It is recommended that the attorney at- 
tempting to remove ownership from the in- 
sured inquire of the life insurance com- 
pany as to the procedures available under 
the policy in question for doing so. If the 
company has an ownership policy, it is rec- 
ommended that that policy form be used. 

Almost invariably, an ownership policy 
will give the owner the right to designate 
and change beneficiaries. Generally, an 
ownership endorsement accomplishes the 
same. But again, inquiry should be made 
of the insurer to ascertain if it does. A 
large number of insurers take the position 
that an assignment of the policy, even with 
power of attorney, does not give to the as- 
signee the right to change the beneficiaries. 
If that right is desired, steps should be 
worked out with the company to see that 
the new owner, or assignee, has such a 
right, and that should be done on papers 
and by processes acceptable to the insurer. 


As stated, most ownership policies and 
endorsements provide for the ownership 
of the policy vesting in the estate of the 
owner on death of the owner. Most life 
insurance policies provide that on death of 
all beneficiaries before the insured, the es- 
tate of the insured is the ultimate benefi- 
ciary. However, ownership policies norm- 
ally provide for the estate of the last own- 
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er being the ultimate beneficiary. If the 
desire is to avoid taxation by removing 
ownership, care should be exercised to see 
that the policy edition and forms used do 
not provide for the insured being the ulti- 
mate owner or ultimate beneficiary in the 
event all designated owners or beneficiar- 
ies predecease the insured.. The inclusion 
of such a provision, even though no owner 
or beneficiary has died before the insured, 
might readily make the death proceeds tax- 
able. 


Most companies that do have the owner- 
ship policy or endorsement also permit 
the naming of one or more of a series of 
successor Owners or even joint owners. 
Successor ownership is where a policy on 
the life of “A” is owned by “B”. In the 
event of the death of “B” prior to “A”, 
ownership is automatically in “C” and in 
the event of the death of “B” and “C” 
prior to the death of “A”, ownership would 
automatically be in “D”. This is all pro- 
vided by the policy. Joint ownership 
would be where “B”, “C” and “D”, the sur- 
vivors or survivor, own the policy. 


5% Reversion Rule 


The principal provision of Section 2042, 
that is not clear at this time and is subject 
to as many different opinions as there are 
minds giving those opinions, relates to the 
5% reversion rule. The wording of this 
section is very similar to the provisions of 
Section 2037 of the 1954 Code. Section 
2037 relates to transfers taking effect at 
death. That section is unquestionably de- 
rived from Section 811 (c) (2) of the 1939 
Code which also related to transfers tak- 
ing effect at death. As the 5% reversion 
rule is worded in Section 2042, it does not 
limit itself to transfers so taking effect at 
death. 


The old Section 811 (c) (2) and its suc- 
cessor, 2037 in the 1954 Code involve prop- 
erty of the grantor given to another or 
others or the use or enjoyment of which 
was given to another or others, almost in- 
variably by use of a trust or life estates. 
The appropriateness of the 5% reversion 
to such situations is easily recognized. The 
appropriateness of the 5% reversion rule 
when there is an outright gift of property 
as the present assignment or transfer of 
—s of a life policy, is not under- 
stood. 


Some capable legal minds contend that 
the 5% rule as it relates to life insurance 
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is only applicable when there is some sys. 
pension of the power of alienation as 
with a trust or life estate. Others contend 
that the 5% reversion rule is applicable in 
all cases, even on absolute transfer. 

The old Section 811 (c) (2) and its suc. 
cessor, 2037 only relate to property which 
the decedent has once owned and under 
which there is a possibility of it comin 
back to him. That is within the dictionary 
definition of revert or reversionary—a com- 
ing back to the original grantor. 

Can there be a reversion if the insured 
has never owned the property? That ques. 
tion would be raised in the event the wife 
of the insured ——T applied for the 
policy, it specified that she was the owner, 
and the insured had no ownership interests 
or power of control whatsoever at any 
time. On her death, the ownership would 
vest in her estate. Under the basic con- 
cept of reversion, there could not be any 
reversion to the insured because the prop. 
erty had never belonged to the insured. 
But as this 5% reversionary rule is set 
forth in Section 2042, most attorneys are 
hesitant to express an opinion that the 
regulations will so limit the word “rever- 
sionary” under this section. 


Extensive briefs could be written to sup- 
port each one of several conflicting theories 
in the application of the 5% rule. I cer. 
tainly am not going to attempt to write 
such a memorandum at this time, espe- 
cially pending issuance of regulations. The 
regulations may remove many of the 
doubts. Their issuance must be patiently 
awaited. 

The possibility that the insured might 
inherit an interest in the policy by the 
death of the owner is, at this time, deem- 
ed by some to be a possible reversion un- 
der the “operation of law” phrase in 2042. 
The ownership rights in most ownership 
policies may be disposed of by last will 
and testament of the owner. 


Does the making of such a will leaving 
ownership of the policy to a person other 
than the insured avoid the reversionary 
rule? One must always realize that the 
gauging of the 5% rule and its applicabil- 
ity to any situation under 2042 is based 
upon facts in existence as of one day prior 
to the death of the insured and without 
presuming his death. Such being the case, 
the owner of a policy could revoke that 
will prior to the death of the insured. Or, 
no one ever knows the validity of the will 
until it is duly admitted to probate. It 
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may have been cm per geo f or improper- 
ly executed or fail of probate for other 
sundry reasons. 

As a matter of cautious procedure, 
therefore, it is recommended that, if the 
owner of the policy is a person from whom 
the insured might under any reasonable 
circumstances inherit the policy by opera- 
tion of law or from whom the insured 
might acquire any interest in the policy by 
such operation of law, that provision be 
made in the policy itself to reduce that pos- 
sibility to below 5%. 

This can be accomplished in most own- 
ership policy editions by naming a series of 
successor owners. If, actuarially, under 
standard tables of mortality, the insured 
has less than one out of 20 chances of sur- 
viving the insured, it is believed that the 
procedure is entirely safe. If the transfer 
is by assignment, it is recommended that 
there again be successor assignees so that 
there is no material possibility of the in- 
sured acquiring ownership or an interest 
in the policy by inheritance. 

An alternative to such a series of succes- 
sor owners is to have the insured execute 
a disclaimer. Such an instrument would 
prevent the insured ever acquiring any in- 
terest in the policy or the proceeds by pro- 
vision of the policy, inheritance or opera- 
tion of law. Such an instrument filed with 
the insurer should unquestionably avoid 
the 5% reversion rule. 


Gifts in Contemplation of Death 


A large number of people will meet 
this new test by applying for new insur- 
ance with the owner or owners in line with 
the above suggestions. As to new insur- 
ance, and as long as the title and benefic- 
iaries do not run afoul of the reversion 
rule, there can be no estate taxes on the 
transaction except the slight possibility 
that the government may contend that the 
premiums paid on the policy during the 
three years prior to death were paid in 
contemplation of death. I think that 
there can be good legal argument to refute 
such contention. 

_ Many others will transfer presently ex- 
isting insurance to an owner or owners 
other than the insured so as to benefit by 
this change in the law. If the insured dies 
within three years of such an assignment 
or transfer of ownership, the government 
will probably again contend that the trans- 
fer was in contemplation of death and the 
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entire death proceeds subject to estate 
taxes. I believe the answer to that will de- 
pend on the usual rules for transfers in 
contemplation of death. The presumption 
against the insured is strong and difficult 
to overcome. So I believe the government 
contention will be sustained in many in- 
stances. 


Gift Taxes 


The payment of premiums by one per- 
son on a policy owned by another is un- 
questionably a gift. If the annual prem- 
ium on all policies owned by any one in- 
dividual and paid by any one other indi- 
vidual is less than $3,000. per year, there 
is no gift tax or even gift tax reporting 
provided no other gifts are made the same 
year. If a married insured pays a premium 
of between $3,000. and $6,000. per year 
on a policy owned by his spouse or others, 
reporting is necessary, but no portion of 
the gift of the premiums counts toward 
the lifetime exemption as long as the wife 
joins in the gift under the marital deduc- 
tion phases of the gift tax law. Gifts in 
excess of these amounts will be taxable 
subject to the lifetime exemption of $30,- 
000. Of course, if any premium is taxable 
and the transaction subsequently results in 
estate taxes on account of a gift in con- 
templation of death, the gift tax paid is a 
credit on the estate tax. 

A troublesome phase of this relates to 
the transfer of in-force policies. There the 
gift tax value must be calculated and, if in 
a reportable or taxable amount, appropri- 
ate returns must be filed. The gift tax 
value of a policy is not the cash surrender 
value. If it is a premium paying policy, the 
gift tax value is the interpolated terminal 
reserve on the date of the gift plus the un- 
earned gross premiums. It is a value that 
will have to be calculated by the insur- 
ance company on Treasury Department 
Form 938 in accordance with Treasury reg- 
ulations. In most policies, except term 
policies, it a approximates the cash 
surrender value but is generally a small 
percentage higher. If premiums are not 
being paid on the policy by reason of it 
being a single premium, paid-up, or laps- 
ed, then the gift tax value is the replace- 
ment cost. 

In transferring previously issued poli- 
cies, gift taxes can be minimized by trans- 
ferring more recently issued policies with 
lower values or those with inherently low- 
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er values, as term policies. Another meth- 
od would be to procure a policy loan be- 
fore the transfer and gradually pay off the 
loan in subsequent years. 

Another gift tax situation may arise if 
the chain of beneficiaries and the chain 
of owners are not identical. For example, 
if the husband is the insured, the wife the 
owner and the children the beneficiaries of 
a policy, there are no estate taxes on the 
death of the insured (except for possible 
gifts in contemplation of death). On his 
death it is probable that the government 
will pial and probably successfully so, 
that the maturity of the ry as a death 
claim and the payment of the proceeds to 
the beneficiary children, has resulted in a 
gift of the death proceeds from the owner- 
wife to the children. 

Most people assume that all such trans- 
actions as this will produce the availabil- 
ity of the annual $3,000 gift tax exclusion. 
If the rights of the owner to the policy are 
unrestricted, and thus of a present inter- 
est, the payment of the premiums is a pres- 
ent interest gift, and the annual exclusion 
is available. However, if the rights of the 
owner are impaired or restricted by a trust 
or a life estate without the power to de- 
stroy, then the gift is a gift of a future in- 
terest. Payment of premiums on a policy 
so owned would not have the $3,000 an- 
nual exclusion available. Of course, the 
$30,000 lifetime exemption is available as 
to such future interest gifts. The only ex- 
ception to this rule of gifts to trusts being 
a gift of a future interest involves certain 
gifts in trust for the benefit of minors here- 
inafter discussed. 


A Word of Caution 


It must be realized that for every ad- 
vantage there are equal disadvantages. To 
obtain the benefit of the statute, the gift 
must be absolute and without strings. Is 
it advisable for this insured to divest him- 
self of ownership in a policy or see that 
ownership in a new policy is placed in an- 
other? If that other is a spouse, is he will- 
ing to take the consequences of divorce, 
marital difficulties, etc.P That policy must 
be beyond his future grasp to have the 
benefits of the statute. As successor own- 
ers are suggested, the usual situation would 
be to have the wife as primary owner and 
the oldest child as first successor owner, 
and the second oldest child as second suc- 
cessor owner, etc. Those children must be 
absolute owners. 
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If the wife should prematurely die ang 
gees Dee placed in the minor child, 
it must realized that most companies 
will require the appointment of a guard. 
ian to exercise any policy rights, options 
or privileges and perhaps even the approy. 
al of a court to any contemplated transac. 
tion by that guardian. If several children 
become ‘joint owners, guardianship may be 
necessary for each child. When the child 
does attain majority, it must be realized 
that that child must, and will, be the ab. 
solute owner. Does the insured really wish 
to place ownership of valuable property 
and a substantial portion of his estate in 
a child just age 21? Designating a minor 
child as a successor owner may do that. 
That child may be subject to temptation 
or pressures from a new wife. 


Some of those disadvantages can be 
avoided by placing ownership of the policy 
in a trust. But that produces unfavorable 
gift tax consequences, as hereinafter ex- 
plained. Each insured must make his own 
decision as to whether sufficient estate 
taxes will be saved to justify the disadvant. 
ages of giving up ownership in valuable 
property. 


Effective Date 


This section, as most estate changes, will 
be applicable to all estates where the de- 
cedent died after the effective date of the 
1954 Code on August 16, 1954. 


GIFTS TO MINORS 
Old Law 


Many taxpayers desire to save estate 
taxes and create independence on behalf 
of their children by purchasing life insur- 
ance to be owned a. the children. If the 
child be a minor, the incapacity of the 
child to contract is a legal handicap. 
Hence, many consider placing ownership 
of such policies in trusts, particularly dur- 
ing the minority of the child. Everytime 
such a situation was reviewed by the Tax 
Court, it resulted in a ruling that the own- 
ership of such a policy by a trust for the 
benefit of a child made the premium pay- 
ments a gift of a future interest and not 
subject to the $3,000 annual exclusion. 
This was true even though the trustee had 
unlimited aged to invade principal and 
use it for the benefit of the child. 
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New Law 


To remedy this situation, Section 2503 
() was enacted in this code. It provides: 

§. 2503. Taxable Gifts 
(c) Transfer for the benefit of minor. 
-No part of a gift to an individual who 
has not attained the age of 21 years on 
the date of such transfer shall be con- 
sidered a gift of a future interest in prop- 
erty for purposes of subsection (b) if the 
property and the income therefrom— 

(1) may be expended by, or for the 
benefit of, the donee before his attain- 
ing the age of 21 years, and 

(2) will to the extent not so expend- 
ed— 

(A) pass to the donee on his attain- 
ing the age of 21 years, and 

(B) in the event the donee dies be- 
fore attaining the age of 21 years, be 
payable to the estate of the donee or as 
he may appoint under a general power 
of appointment as defined in section 
2514 (c).” 


Discussion 


This section appears to be clear and not 
to require regulations to amplify or ex- 
plain it. It is ideal for furnishing the man- 
ner of owning a policy during the minor- 
ity of a child or grandchild so desired to 
be favored. The separate tests set forth in 
the statute should be strictly complied 
with. As a matter of precaution, it is rec- 
ommended that the beneficiary under a 
policy so owned by a trust be only the es- 
tate of the child. Of course, the trust 
would have to terminate at the death of 
the child or when the child attains age 21, 
and the policy as well as all other trust 
assets would then have to be distributed 
to the child or his estate. 


As most states do not recognize a will 
made by a child prior to age 21, it is pos- 
sible that this section will result in the in- 
sured inheriting the policy or an interest 
in it if the insured is within the class of 
relatives that would inherit from the child. 
That might come in conflict with the 5% 
reversion rule under Section 2042 previous- 
ly discussed. It is probable that when the 
regulations are issued under Section 2042, 
this fear of risk may be found non-existent. 

However, one class of cases where this 
section is available that would not pro- 
duce that possible conflict is the following: 
The grandfather is the insured and the 


INSURANCE COUNSEL JOURNAL 


Page 85 


premium payer, with the ownership placed 
in the trust for the benefit of the child. 
If the child has brothers and sisters, or par- 
ents, it is doubtful that the interest of the 
grandfather is equal to a 5% reversion. 
This section does not limit the person or 
persons that may be insured. There can 
be insurance on the life of a minor, his 
siblings, parents, grandparents or anyone 
else in whom the minor has an insurable 
interest. 

If the insurance is on the life of the 
minor with another paying the premiums, 
the tax avoidance provisions of Section 
2042 are not applicable. There, the insur- 
ance will be a part of the minor’s estate 
for estate tax purposes. If the minor is 


other than the insured, then all provisions 
of Section 2042 should be considered and 
applied together with this Section 2053 
(c). 


Effective Date 


This section, as most gift tax changes, is 
applicable only to gifts made on or after 
January 1, 1955. 


TRANSFER FOR VALUE 
Old Law 


Death proceeds of policies of life insur- 
ance have always been totally exempt from 
any form of income taxation unless the 
policy had at any time been transferred 
for value. If transferred for value, the net 
gain on maturity as a death claim has been 
subject to income taxes. (1939 Code, Sec. 
22 (b) (1). Transfers, even without specif- 
ic value, in business transactions were 
shunned because frequently the business 
transaction itself could raise the presump- 
tion of a consideration. This complicated 
many transactions where business partners 
attempted to make agreements to buy out 
the interest of the deceased partner or 
stockholder and to fund that agreement 
with life insurance. 


It is especially complicating if there 
were more than two partners or stockhold- 
ers as the death of one frequently necessi- 
tated reshuffling the values of the busi- 
ness interests and the policies of insurance. 
Such re-shuffling of bye ye generally en- 
dangered the proceeds of being held sub- 
ject to income taxes for the excess of the 
death proceeds over and above the consid- 
eration and premiums subsequently paid. 
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To meet this situation in business in- 
surance cases, Section 101 (a) (2) was en- 
acted. It provides: 


S. 101. Certain death benefits 


(a) Proceeds of life insurance contracts 
payable by reason of death.— 

(2) Transfer for valuable considera- 
tion.—In the case of a transfer for a val- 
uable consideration, by assignment or 
otherwise, of a life insurance contract or 
any interest therein, the amount ex- 
cluded from gross income by paragraph 
(1) shall not exceed an amount equal 
to the sum of the actual value of such 
consideration and the premiums and 
other amounts subsequently paid by the 
transferee. The preceding sentence shall 
not apply in the case of such a transfer— 

(A) if such contract or interest 
therein has a basis for determining gain 
or loss in the hands of a transferee de- 
termined in whole or in part by refer- 
ence to such basis of such contract or 
interest therein in the hands of the trans- 
feror, or 

(B) if such transfer is to the insur- 
ed, to a partner of the insured, to a part- 
nership in which the insured is a part- 
ner, or to a corporation in which the in- 
sured is a shareholder or officer. 


Discussion 


The old rule continues that generally 
the transfer of a policy for value subjects 
the death proceeds to liability for income 
taxes on the gain unless the transfer is 
within one of the specified exceptions. As 
heretofore, the transfer of a policy, even 
for a valuable consideration, to an insured, 
does not subject the proceeds to income 
taxes. Also, as heretofore, the transfer of 
a policy in a tax-free exchange does not 
subject the proceeds to income taxes. That 
section is generally applicable to corporate 
reorganizations of a tax-free nature. The 
new law is contained in the last paragraph 
of this section. 


Under this, transfers to or between part- 
ners of the insured or to a partnership in 
which the insured is a partner or to a cor- 

ration in which the insured is a share- 
holder or officer, will not subject any por- 
tion of the death proceeds to income taxa- 
tion. 
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The one phase of this new law that js 
obvious by its omission is that transfer; 
between shareholders of a corporation are 
not exempt. There is disagreement of opin- 
ion as to whether a transfer to a tax ex. 
empt entity, as a pension trust, is in the 
exempt status. 

This section applies to all cases where 
the insured died after the effective date 
of the Internal Revenue Code on August 
16, 1954. If the policy was transferred 
prior to the effective date of the new law 
and the insured died thereafter, apparent. 
ly the benefit of the law is available. 


DEATH PROCEEDS 
OF LIFE POLICIES 


Old Law 


Except as to policies transferred for a 
valuable consideration and certain pen- 
sion trust policies, it has always been the 
law that the death proceeds of a life in- 
surance policy are exempt from income 
taxes. This is true even though there may 
have been a substantial gain on such trans- 
action by reason of a premature death. For 
many years it has also been the law that if 
either the insured or the beneficiary elect- 
ed that the death proceeds be payable in 
installments, all portions of those install- 
ments were also free from liability for in- 
come taxes. (T. D. 5515) This was true 
even though it must be recognized that 
such installments contain an interest ele- 
ment. 


New Law 


Under the new law, the true death bene- 
fits under a policy of life insurance are 
still exempt from income taxes. As here- 
tofore, if the proceeds are payable under 
an interest option, the interest is fully tax- 
able. (101 (c)). The change in the law is 
that, if the proceeds are payable under an 
installment option of any nature, whether 
a true annuity or mere installments spread- 
ing over a number of years, the interest 
element in such installments is taxable. 
(101 (d)), with the one exception men- 
tioned later. 

In principal, the determination of the 
taxable interest element will be the same 
as under annuities, the cost being the net 
death proceeds and the annuity starting 
date, the date of death. However, this new 
law only applies where the insured died 
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after the effective date of the 1954 Code, 
to wit, August 16, 1954. If the insured 
died before that date, all interest element 
in installment payments is exempt from in- 
come taxes. 

The only exception to the new rule ap- 
plicable to deaths after August 16, 1954 
is that the surviving widow or widower of 
an insured is entitled to receive $1,000 of 
such interest increment tax-free each year. 
There is no such exemption to any other 
dass of relatives or beneficiaries. 

It is contemplated that the regulations 
that will be issued to give application to 
this section in determining both the tax- 
able portion and the exempt portion will 
permit a level reporting of the interest dur- 
ing the life expectancy of the payee or the 
contract period if not involving life con- 
tingency. It is expected that the regula- 
tions will closely parallel and use the same 
life tables and principles as with annui- 
ties. However, to date the regulations have 
not been issued in any form. 


ENDOWMENT MATURITIES 
Old Law 


Generally, under the 1939 Code and 
prior codes, when an endowment matured 
there were varying tax consequences. If 
the endowment was payable in a single 
sum, the excess of that sum over the net 
premiums paid was taxable as ordinary in- 
come in the year of maturity. However, if 
prior to the maturity of the contract the in- 
sured had elected that the maturity value 
be paid in installments, then the tax was 
spread in accordance with the following 
rules: 


If the installment method of payment 
elected was an annuity actually involv- 
ing life contingency, the old 3% rule was 
applied, the cost being the net premium 
payment. 

If the installments were payable over 
a period of years not involving life con- 
tingency, then generally the rule was 
that the cost was returned tax-free and 
after that had been so returned tax- 
om all further benefits were taxable in 
ull. 


An exception to both of those rules was 
that if the installment method of payment 
was elected after maturity, then there was 
constructive receipt of the maturity pro- 
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ceeds, and the excess of their value over 
cost was taxable in the year of maturity, 
and the installments were taxable under 
the 3% rule or the return of principal 
rule, whichever was appropriate, with the 
cost being the maturity value of the con- 
tract. 

Surrendered policies were subject to the 
same rules of taxation as matured endow- 
ments. 


New, Law 


There have been a number of changes in 
the law relating to this subject. If there 
is a tax on the maturity of an endowment 
because it is received in a single sum on 
maturity, then the tax on that gain on ma- 
turity may be spread over three years. The 
statute provides: “The tax attributable to 
the inclusion of such part in gross income 
for the taxable year shall not be greater 
than the aggregate of the taxes attribu- 
table to such part had it been included in 
the gross income of the taxpayer ratably 
over the taxable year in which received 
and the preceding two taxable years”. (Sec. 
72 (e) (3)). This permits a spreading of 
the tax with the equivalent of reporting 
one-third of the gain each year. This 
three year spreading is not available to an 
employee as to payments received under 
a qualified pension plan for those pay- 
ments are entitled to the capital gains 
treatment. 

By Section 72 (h), the tax approach to 
endowment maturities is made much more 
realistic. Under the old law, the construc- 
tive receipt principle applied if an install- 
ment option were not elected prior to ma- 
turity. If the installment option is elect- 
ed prior to maturity or within 60 days af- 
ter maturity, the constructive receipt prin- 
ciple does not apply now. 

Then the installment maturity proceeds 
are taxed as an annuity with the cost being 
the net premium cost. The excess of the 
maturity value over that cost, is not tax- 
able at maturity but only as received un- 
der the contract under the annuity tax 
rule. 

If the option elected on maturity of the 
endowment is the interest option, that is 
the proceeds left with the company with 
the company obligated to pay interest only, 
with or without the right to withdraw prin- 
cipal, then that interest is fully taxable 
and it is belived that the regulations will 
hold that the maturity value is construc- 
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tively received at maturity and the gain is 
taxable then. (Sec. 72 (j) ). 

If the installment maturity is elected af- 
ter 60 days after maturity, the excess of 
the maturity proceeds over net premium 
cost is taxable as normal income, and the 
installments will also be taxed under the 
annuity rule. But there the cost of the 
annuity will be the maturity proceeds rath- 
er than the net premium cost. 


ANNUITIES AND INSTALLMENT 
PAYMENTS 


Old Law 


Since 1933 annuities payable by a life 
insurance company have been taxed on the 
basis of 3% of the cost of the contract con- 
stituting taxable income each year with 
the excess of the annuity income free from 
taxes until the total of hee excesses equal- 
ed the purchase price, at which time all in- 
come became taxable. This law worked 
out unfairly when insurers were issuing 
annuities at a guaranteed rate of consid- 
erably below 3%. Most annuitants who 
were elderly when the annuity started, 
never recovered their cost tax-free. If they 
did, their taxes were increased in the later 
years of their life when they could least af- 
ford to pay the increased taxes. 

Contracts providing for periodic pay- 
ment by a life insurance company for a 
fixed period of time not involving life con- 
tingency were generally not taxed until 
the purchase price had been returned tax 
free and then all payments thereafter were 
taxed in full. This produced the hardship 
of putting all taxes into the later years 
and then diminishing the spendable in- 
come. 


New Law 


‘The whole concept of taxation of annui- 
ties and what is an annuity has been 
changed by Section 72 of the new code, 
which is substantially all new law and is 
very lengthy. Even with its length, the 
drafters of the statute contemplated that 
regulations will be required to give appli- 
cation to the section. 

Late in August, 1954, “temporary, ten- 
tative regulations” were issued under this 
section. However, no final regulations, 
even in temporary form, have been issued 
to date of this writing. In connection with 
this section, the writer assumes that the 
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regulations will be similar to the tentative, 
temporary ones previously issued. 


Discussion 


Under the old law, an annuity wes 
deemed an annuity only when it provided 
for payments over a period of time based 
upon life contingency, that is, based on 
the continuance of life in accordance with 
a mortality table. That, of course, is the 
average person’s understanding of what an 
annuity is. 

The new annuity law relates to all con. 
tractual payments of any nature made over 
a period of years by a life insurer. It in. 
cludes payments for a fixed number of 
years whether the life contingency is in- 
volved or not. It includes all deferred in. 
stallment contractual payments made by 
an insurer where the payments are spread 
over more than one year. That, of course, 
even includes any installment method of 
payment of death proceeds of a life policy, 
elected by either the insured or the bene- 
ficiary. (In this paper the word “install- 
ment” refers to a regularly periodic pay- 
ment depleting principal. Payments of in- 
terest only are not included). 

The tax approach used under the new 
law is very similar to that which was used 
by Canada, and most successfully so, for a 
number of years past. In general, the prin- 
ciple is that the purchase price of the an- 
nuity will be returned to the payee tax- 
free during the estimated lifetime of the 
payee or, if not involving life contingency, 
during the contract period. The excess of 
the payments each year over that pro rata 
return of the purchase price is taxable in- 
come. There is no doubt but what this 
new approach is far more equitable to the 
average annuitant. If the annuitant lives 
out his life expectancy, it is fair and exact 
in its application. If the annuitant materi- 
ally survives his life expectancy, he will re- 
ceive a substantial gain from the annuity, 
tax-free. If he dies short of his life ex- 
pectancy, he will not have received his 
purchase price returned tax-free. However, 
as to the government with the overall av- 
erage of all annuitants, the tax is fair on 
an actuarial basis. 


Making the Tax Calculation 


The separate steps to calculate the tax- 


able portion of any type of annuity pay- 
ment are set forth in the statute (Sec. 72). 
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The first step is to calculate the “invest- 
ment in the contract”. Generally, that is 
the net cost of the annuity or contract (Sec. 
72 (c) (1)) which would be the premiums 
paid on the contract less dividends received 
in cash. On death proceeds of a policy, it 
would be the death proceeds, rather than 
the net premiums. If payments com- 
menced under the annuity or contract 
prior to January 1, 1954, the amount so re- 
ceived tax free will be deducted from that 
purchase price to determine the invest- 
ment in the contract. Payments received 
prior to January 1, 1954 which have been 
taxed (generally the total of the 3% items) 
are not so deducted. If the annuity pro- 
vides a refund feature or payment of bene- 
fits for a guaranieed period without life 
contingency, as for twenty years certain 
and life, then the value of that refund or 
certain feature is also deducted from the 
purchase price in the contract (72 (c) (2)). 
The value of that feature is determined 
without discount in accordance with ta- 
bles to be promulgated by the Secretary. 
rhe tentative, temporary regulations give 
that as Table III. The result of that 
subtraction gives the cost of the true life 
annuity. 


The next step is to determine the “an- 
nuity starting date”. If payments were 
made by the insurer prior to pay ag | l, 
1954, then the annuity starting date is Jan- 
uary 1, 1954. If the first payment was 
made after January 1, 1954, then the date 
of such first payment is the annuity start- 
ing date. (72 (c) (4)). 


The next step is to determine the “ex- 
pected return” under the contract. If pay- 
ments involve life contingency, it will be 
based on the life expectancy of the annui- 
tant on the annuity starting date in accord- 
ance with life expectancy tables to be pub- 
lished (Table 1 of tentative, temporary 
regulations). If it is a joint and survivor 
annuity, it will be the joint expectancy of 
the two lives (Table 11 of tentative, tem- 
porary regulations). These tentative tables 
are the standard annuity table stepped 
back one year for males and six years for 
females, worked out to tenths of a year. 
If payments do not involve life contingen- 
cy “expected return” will be based on the 
contractual period over which payments 
are to be made by the insurer. The guar- 
anteed annual payments are then multi- 
plied by that life expectancy or contract 
payment period to give the total amount 
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expected to be received during the life of 


the annuity or contract. 

The next step is to determine the per- 
centage of income to be excluded. It is 
the percentage resulting from dividing the 
investment in the contract (i.e. adjusted 
purchase price) by the “expected return”. 

All regular income received under the 
annuity or contract after January 1, 1954 
is multiplied by that percent to give the 
portion of each payment excluded from in- 
come. The balance of the regular pay- 
ment is taxable income. Schedule E of 
Form 1040 calls for these separate steps. 
Excess interest, if any, payable by the in- 
surer is also taxable. It is to be reported 
in Schedule B (Interest). This same ratio 
will continue to be applied as long as pay- 
ments to the primary payee are made un- 
der the contract, even to the first and last 
year under the annuity or contract where 
payments may not be made for a full con- 
tract year. There will be no change in the 
ratio if the annuitant survives his expect- 
ancy and receives payments in excess of a 
return of his purchase price. 

Most insurers will, on request, furnish 
a payee with all the above calculations. A 
number have done it, or are doing it, with- 
out request. 


Benefits Payable After Death of Annuitant 


The survivor under a joint life annuity 
will use the same exclusion ratio as the de- 
ceased original annuitant during the en- 
tire survivor's lifetime and will pay in- 
come taxes on the excess over that exclu- 
sion ratio. However, the survivor will be 
allowed a deduction from her income taxes 
on a pro rata basis for the estate taxes paid 
on the original annuitant’s death by reason 
of this annuity (Sec. 691). The actuarial 
value of the contract at the date of death 
or the original annuitant will also be an 
asset in his estate subject to estate taxation 
(Section 2039 (a) ) unless proof be submit- 
ted that the surviving annuitant paid or 
contributed to the cost (Sec. 2039 (b) ). 

If the benefit payable after the death 
of the annuitant is payable to a beneficiary 
as a death benefit rather than as a surviv- 
ing joint annuitant’s payment, then the 
tax treatment is again different. This type 
of payment is typified by the refund an- 
nuity or the annuity which provides for 
payment for a period certain and life, in 
which case it is the certain benefit. Such 
benefits are receivable by the beneficiary 
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free from liability for. income taxes in any 
way. However, the value of the benefit is 
an asset of the decedent’s estate for estate 
tax purposes, valued as of the date of his 
death and not valued in accordance with 
the regulations for determining adjusted 
investment in the contract as of the annu- 
ity starting date. (Secs. 72, 691 and 2039). 


Employee Annuities 


Section 72 (d) gives special treatment to 
annuities arising out of an employment. 
If the employee’s contributions are to be 
recovered within three years of the an- 
nuity starting date, then those contribu- 
tions are returned tax-free, and after the 
amount of the contributions have been so 
returned, the entire amount of the annu- 
ity is taxable. Thus, if the exclusion ratio 
under employers’ annuities is extremely 
low, it is not applied. If the employee's 
contributions will not be returned tax-free 
during the three year period after the an- 
nuity starting date, then the general rule 
is applied with the usual exclusion ratio, 
the cost of the annuity being the employ- 
ee’s contributions. 


If the employee dies before receiving any 
payment under the annuity, then the 
same rules apply as to all payments made 
to the beneficiary of the annuity. 


72 (f) gives the rules for calculating the 
employee’s contributions. In addition to 
amounts actually contributed by an em- 
ployee, there should be included as the 
employee’s contributions, such amounts as 
were includible in the gross income of the 
employee under any income tax law and 
also such amounts paid by the employer 
as would have been included in the em- 
ployee’s taxable income, if they had been 
paid directly to the employee. That ap- 
plies to employer benefits under non-qual- 
ified pension plans where the employee 
was not taxable on his income because of 
non-residence. 


By Section 2039 in the 1954 Code, sub- 
stantial exemption is granted to employee 
annuities under qualified pension plans 
for estate taxes on the benefits payable to 
the surviving beneficiary. In brief the 
benefit so payable purchased by the em- 
ployer with the employer’s own contribu- 
tions, is exempt from estate taxes. The 
portion of the benefit purchased by the 
employee’s contribution is subject to estate 
taxes. 
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The income tax features of this law re. 
lating to all phases of annuities is effective 
as of January 1, 1954. The estate tax fea. 
tures, however, are generally not effective 
except as to deaths on and after August 
17, 1954. 


BANK LOANS 
Old Law 


Generally, interest paid on any loan or 
debt is deductible from income taxes. In 
the past several plans have been developed 
to give low cost life insurance protection to 
those in high income tax brackets, all 
founded upon loans and deductibility of 
interest. The latest was called the “bank 
loan plan”. Under this, the policyholder 
generally purchased a ten payment life 
policy, paid the first annual premium out 
of his own funds, the next year he borrow- 
ed from a bank sufficient money to pay the 
second through the seventh annual prem. 
iums, paid that money to the company and 
obtained a discount on the premiums. The 
policy and the advance premium agree- 
ment were assigned to the bank as collat- 
eral for the loan. In each of the next three 
years thereafter, he borrowed one further 
premium from the bank and paid it to the 
insurance company at a discount for the 
last three premiums on the policy. Thus, 
the premiums were not paid in four or 
less years, and the interest was deductible 
and the discount advantage obtained by 
paying premiums in advance was not tax- 
able income (unless the policy was sur- 
rendered at a gain). The deductibility of 
the interest in income tax returns and the 
tax-free realization on the discount pro- 
duced very low cost insurance for those in 
high income tax brackets. Some insurers 
developed a single premium annuity pol- 
icy with borrowed funds. It was also sim- 
ilarly attractive. The law has been succes- 
sively amended to meet each of these de- 
vices as it was developed. (1939 Code, Sec. 


24 (a) (6)). 
New Law 
After a series of amendments the law 
now is: 
“S. 264. Certain amounts paid in con- 
nection with insurance contracts. 


(a) General rule. — No deduction 
shall be allowed for— 
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(2) Any amount paid or accrued on 
indebtedness incurred or continued to 
purchase or carry a single premium life 
insurance, endowment, or annuity con- 
tract. Paragraph (2) shall apply in re- 
spect of annuity contracts only as to con- 
tracts purchased after March 1, 1954. 

b) Contracts treated as single prem- 
ium contracts—For purposes of subsec- 
tion (a) (2), a contract shall be treated 
as a single premium contract— 

(1) if substantially all the prem- 
ijums on the contract are paid within a 
period of 4 years from the date on which 
the contract is purchased, or 

(2) if an amount is deposited after 
March 1, 1954, with the insurer for pay- 
ment of a substantial number of future 
premiums on the contract.” 


Discussion 


It will thus be seen that interest on loans 
to carry single premium policies, and any 
policy, if substantially all the premiums 
are paid within a period of four years 
from the date on which the contract is 
purchased is not deductible. Now, added 
by the new statute, is the provision that, 
if a substantial number of premiums are 
paid in advance to the insurer with bor- 
rowed money, the interest is not deduc- 
tible. 

To be thus non-deductible, there are 
three items necessary. They include: 


1) A substantial number of prem- 
iums, 

2) Paid in advance to the insurer, 
and 

3) Paid after March 1, 1954. 


If the premiums were paid prior to 
March 1, 1954, interest thereafter paid to 
carry the loan is deductible. An undecided 
portion of this statute is: What amounts 
to a “substantial” number of premiums? 
If the policy is an ordinary life policy with 
premiums payable for the life of the pol- 
icyholder, how many is a “substantial” 
number? It is hoped that the regulations 
will answer this. Another unanswered 
question is: How directly must the bor- 
rowing be connected to the discounted 
premium payment for the interest deduc- 
tion to be barred? If money is borrowed 
without collateral and some time later an 
approximately equal sum is paid as dis- 
counted premiums, is the transaction with- 
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in the contemplation of the statute? - - - 
Again the regulations. 

And now for the first time, annuities 
have been put in the same general class as 
life policies. The only difference in the 
rule as to annuities is the additional rule 
that for the interest to be non-deductible, 
the annuity policy must have been pur- 
chased after March 1, 1954. Thus, under 
an annuity purchased before March 1, 
1954, any number of premiums can be 
paid after that date and still have the in- 
terest on the loan to finance the premium 
payment, deductible. 

This new statute does not bar an insur- 
ed from borrowing each premium as it be- 
comes due from the life insurer or a bank 
or other lender. The interest would then 
be deductible. However, the attractiveness 
of the situation, tax-wise, has been lost as 
the added feature of the non-taxable in- 
terest increment created by payment of 
premiums in advance at a discount, has 
been lost (with the exceptions of non-sub- 
stantial numbers of life insurance prem- 
ium payments and also annuity contracts 
purchased prior to March 1, 1954). 


EXCHANGE OF POLICIES 
Old Law 


Life insurance companies issue many 
types of policies, Ordinary Life, Limited 
Payment Life, Endowment, Term, Annui- 
ties, etc. Generally, in the past, if an in- 
sured exchanged one type of policy for an- 
other type and the cash value, or any type 
of values available at the time of the ex- 
change, were in excess of the net premiums 
previously paid by the policyholder, the 
transaction resulted in income taxes at 
normal rates on the excess of those values 
over his cost. That was on the theory of 
constructive receipt. 


New Law 


Section 1035 has been enacted to re- 
lieve and clarify this situation. It defines 
the three principal types of contracts is- 
sued by life companies, that is,endowment 
contracts, annuity contracts, and life in- 
surance contracts. (Sections (1), (2), and 
(3) respectively.). It further provides: 


“§. 1035. Certain exchanges of insur- 
ance policies 

(a) General rules—No gain or loss 
shall be recognized on the exchange of— 
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(1) a contract of life insurance for 
another contract of life insurance or for 
an endowment or annuity contract; or 

(2) a contract of endowment insur- 
ance (A) for another contract of endow- 
ment insurance which provides for regu- 
lar payments beginning at a date not 
later than the date payments would have 
begun under the contract exchanged, or 
(B) for an annuity contract; or 

(3) an annuity contract for an an- 
nuity contract.” 


It is thus to be noted that the exchange 
of one policy for a similar type of policy, 
i.e. a life for a life, or an endowment for 
an endowment, or an annuity for an an- 
nuity, is always tax free, with the excep- 
tion that an exchange of an endowment 
policy which provides for regular pay- 
ments beginning at an earlier date than 
under the original policy, is not a tax-free 
exchange. Also, an endowment contract 
may be exchanged for an annuity contract 
at any date or maturity tax-free. This sec- 
tion is helpful in clarifying the law and 
avoiding taxes on transactions which were 
normal to the life insurance business and 
with generally trivial tax consequences, 
even though annoying. 

This amendment applies to all ex- 
changes or conversions after January 1, 
1954. 


A & H PLANS 


Heretofore, the general rule has been 
that accident and health insurance prem- 
iums were not a deductible business ex- 
pense by the employer except when both 
the employer and the employee treated 
them as additional compensation. Also, 
benefits paid to an employee were general- 
ly exempt from income tax only when paid 
by the insurer directly to the insured. If 
the benefit was paid by the insurer to the 
employer, generally the benefit lost its 
status as insurance proceeds when paid by 
the employer on over to the employee. 
Also, the benefits paid by an employer un- 
der a plan which was self-insured by the 
employer, or not covered by insurance, 
were generally not exempt from income 
taxation. 


New Law 


Section 106 relates to the exemption of 
the premium payments. It is as follows: 
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“Sec. 106. Contributions by Employ. 
er to Accident and Health Plans. 

Gross income does not include contri. 
butions by the employer to accident o; 
health plans for compensation (through 
insurance or otherwise) to his employees 
for personal injuries or sickness”. 


The taxability of benefits paid under 
an employer financed accident and health 
plan, both insured and uninsured, is cov. 
ered under Sections 104 and 105 of the 
1954 Code. Those two sections are too 
lengthy for quotation and are thoroughly 
discussed herein. | 


A. & H Premium Payments 
by an Employer 


The brevity of Section 106 is attractive, 
but it leaves much to be wanted by way of 
construction. It sets forth no guides as to 
what constitutes a plan. It does not men. 
tion the subject of discrimination. It gives 
no limits as to the amount of premiums 
that may be paid by an employer for a 
group of employees, or any one employee. 
From Congressional Committee discussions, 
it can be gathered that no guides of any 
nature were intended and that is that if A 
& H premiums were paid by an employer 
under a plan, it can cover as many or as 
few employees as the employer desires, and 
there is no limit on the amount of the 
premiums and the discrimination that 
might result as long as there was a plan. 

This section does not mention the 
— or dependent of an employee. As 
the related Sections 104 and 105 do men- 
tion those classes, some infer that prem- 
iums paid on policies on the life of the 
spouse and dependent of the employee are 
to be similarly treated. I subscribe to that 
only on family group policies where the 
coverage is primarily extended to the em- 
ployee but his spouse and dependents are 
also covered under a single policy. I do not 
so subscribe if the spouse or dependent 
are covered by separate policies. 

It is believed that a plan that will com- 
ply with the law is any form of written ad- 
vice from the employer to the employees 
benefited, giving the substance of the plan 
and program. It is further believed that a 
previously established program of A & H 
coverage, not provided by written instru- 
ment but clear and time honored by prior 
practice, will constitute a plan. It is be- 
lieved that there is no limitation in the 


Januar 


law, me 
to be is 
that m 
or as t 


[hei 
the su 
Comm 
that t 
of whe 
emplo 
quotat 
as aut 
benefit 
large | 
tion | 
autho 
lv aul 
indivi 
one i 

Th 
age tl 
ified 
do nc 
any § 
tion, 
the p 
mana 

tive § 

to fa 
clude 

a Te] 

od ¢ 

very 
man 
twer 
lor « 


top | 


of sé 





January, 1955 


jaw, nor can there be in the regulations 
1o be issued, as to the amount of premiums 
that may be paid in toto by the employer 
or as to any One or more employees. 


There is a great difference of opinion on 
ihe subject of discrimination. A Senate 
Committee report stated on this subject 
that the section is “applicable regardless 
of whether the employer’s plan covers one 
employee or a group of employees”. That 
quotation has been cited bY some writers 
as authority for an A & plan for the 
benefit of the one or two top officers of a 
large group. I cannot accept that construc- 
tion unless the regulations to be issued 
authorize it. All that that quotation clear- 
ly authorizes is that an employer of one 
individual can adopt an A & H plan for 
one individual. 


The involved tests and the broad cover- 
age that were applicable to approved qual- 
ified pension plans under the old 165 (a) 
do not have to be met. In the absence of 
any guides in the statute as to discrimina- 
tion, it is conservatively recommended that 
the plan be extended to more than the top 
management so as to include a representa- 
tive group. If it is the desire of the parties 
to favor the top brass, then certainly in- 
clude a few non-coms so that it does cover 
a representative group. Perhaps the meth- 
od of achieving that is by establishing a 
very high period of service. If the top 
management have all been there over 
twenty years, then that could be the base 
for qualification and all those other than 
top management with twenty years or more 
of service would be included in the plan. 


As this section is — for the en- 


tire year 1954 and subsequent, and that 
year has been brought to a close without 
the issuance of regulations, I feel that a 
plan which has been established with sin- 
cerity under the law and without the reg- 
ulations, will be favorably treated by the 
tax examiner. It may be that the regula- 
tions subsequently issued will require mod- 


ilication of the plan, but I cannot believe 
that any premium payment made in ac- 
cordance with these recommendations, and 
before regulations may be issued, will be 
disallowed by the Internal Revenue exam- 
iner. It may be that after the regulations 
are issued, the plan will have to be modi- 
lied to comply with the regulations in re- 
gard to premiums thereafter paid. 


INSURANCE COUNSEL JOURNAL 


Page 93 


Policy Ownership and Payee 


Proposed regulations have been issued 
on the subject of liability of employers and 
others to withhold income taxes on bene- 
fits payable under such a plan. The pro- 
posed regulations include all types of A & 
H benefits payable under an employee fi- 
nanced procedure whether under a Section 
106 plan or not. 

While those withholding regulations are 
not final, they do suggest that if the in- 
surance company is to pay the benefits di- 
rectly to the employee under an employer 
financed procedure, the insurer may have 
to withhold income taxes on the taxable 
portion of its payment or perhaps even on 
the entire payment, whether taxable or not 
taxable. 

In order to avoid the delay and cumber- 
someness that may be necessitated by such 
withholding, it is suggested that the plan 
be devised and the policies issued so that 
all benefits are payable by the insurer to 
the employer and then the employer may 
pay the benefits on to the employee and 
still have all benefits of the law without 
the insurer having to withhold. 

In order to have the benefits payable di- 
rectly to the employer, the employer should 
be designated as the owner of the policy. 
Generally, that requires the employer to 
sign the application for the policy as own- 
er. It also generally requires the insured 
employee to assign all benefits payable 
under the policy to the employer as most 
A & H policies provide that income and 
reimbursement benefits are payable to the 
insured whether the insured is the owner 
of the policy or not. 

Without regard to the amount of the 
premium or the amount or nature of the 
benefit, the benefit paid by the insurer to 
the employer is received by the employer 
income tax-free. When so received by an 
employer, he cannot have the income tax 
deduction on the payment of that benefit 
on over to the employee, if the employer 
has deducted the premium payments. 


Taxation of Benefits 


The taxation of the benefits paid to the 
employee is controlled by Sections 104 and 
105 of the new code. For full application 
and understanding, we must again await 
the issuance of regulations. However, from 
the law it is clear that the benefits paid 
under a wholly or partially financed em- 
ployer plan and paid either by an insurer 
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or the employer to the employee are en- 
tirely exempt without regard to amount 
if they represent medical and surgical re- 
imbursement benefit for the employee, his 
or her spouse or dependent. 

Benefits to the employee paid for loss 
of a member of the body or a function of 
the body or permanent disfigurement from 
accident, injury or sickness of the employ- 
ee, his or her spouse or dependent, are en- 
tirely exempt from income taxes without 
regard to amount so long as the payment 
is unrelated to duration of disability. This 
is the so-called “lump sum dismemberment 
benefit”. 

The third class of benefits are all other 
A & H benefits payable on account of the 
accidental os! to or sickness of the em- 
ployee, his or her spouse or dependent. 
Those benefits are exempt up to $100 
weekly with the excess over $100 weekly 
taxable. However, payments for loss of 
wages attributable to the first seven days 
of an illness will be treated as taxable in- 
come unless the insured person is hospital- 
ized for at least one day. This seven day 
rule will not apply in the case of payments 
for loss of wages arising from accidental 
injuries. If the plan was on a basis re- 
quiring contributions by the employee to- 
ward the premium, that $100 weekly ex- 
emption would be increased in the pro- 
portion that the employee’s contribution 
bears to the entire premium. 

Even though the benefit itself may not 
be fully tax exempt, that has no bearing 
on the weatragpsnge: of the premiums by 
the employer or their taxability to the 
employee. If the plan complies with Sec- 
tion 106, premiums are deductible without 
regard to amount of the premiums or the 
taxability of the benefit. The benefit may 
be taxable as being for the first week of 
coverage without any hospitalization in- 
tervening. 

This $100 weekly limitation only applies 
if the employer is paying the premiums 
and deducting them for income tax pur- 
poses. There is no such limit on personal 
A & H insurance benefits where the em- 
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ployer has nothing to do with the ingsy. 
ance. And the limitation does not apply 
if the employer is not using Section 106 jn 
all respects. It does not apply if the par. 
ties regard the A & H premiums as addj- 
tional compensation. 


$5,000: TAX-FREE DEATH BENEFIT 


While this section is not truly a life in. 
surance section, the frequent use of life 
insurance in connection with it merits its 
inclusion in such an article as this. 

By an amendment to the 1939 Code, 
made in 1951, (Sec. 22 (b) (1) (B)), an 
employer was allowed to pay to the estate 
or beneficiary of the deceased employee, 
$5,000 in death benefits without liability 
to the payee for income taxes on the pay. 
ment and yet with the payment deductible 
by the employer for income tax purposes. 
The 1951 amendment permitted such 
treatment only if made pursuant to a writ- 
ten contract. It also permitted the pay- 
ment tax-free by each of several employ. 
ers, if the deceased had several employers. 


By Section 101 (b) of the 1954 Code, the 
principle of the 1951 amendment has been 
retained, but it has been modified in a 
number of ways. The benefit is available 
now without the existence of a written 
contract or, in fact, a contract of any na- 
ture. It is now limited to only one em- 
ployer for each deceased. If the deceased 
had several employers making such pay- 
ments, the benefit is prorated among them. 
Regulations had been issued under the 
1951 amendment limiting the benefit to 
payments which had not become vested 
before death. The 1954 Code removes 
that limitation and permits the benefit as 
to most pension fund distributions includ- 
ing a refund of employer contributions un- 
der a qualified pension plan which had 
become vested prior to the death of the 
employee. 

The importance of this provision to life 
insurance: is that most such plans are back- 
ed up by life insurance. 
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Shoreside Maritime Workers and The Warranty of 
Seaworthiness 


BENJAMIN W. YANCEY 
New Orleans, Louisiana 


IVE important decisions of the Su- 

preme Court of the United States ren- 
dered in the last few years have caused a 
disturbing situation in the marine indus- 
try and in the field of underwriting mari- 
time liabilities. Those decisions, repre- 
senting a sharp departure from all prior 
concepts of liabilities for personal injury 
and death of harbor workers in the mari- 
time law, were Seas Shipping Company, 
Inc. v. Sieracki, 328 U.S. 84, 1946 AMC 
698; Halcyon Lines and Vinke & Co. v. 
Haenn Ship Ceiling & Refitting Corp., 
342 U.S. 282, 1952 AMC 1; Pope & Talbot, 
Inc. v. Hawn, 346 U.S. 406, 1954 AMC 1; 
Alaska Steamship Co., Inc. v. Petterson, 
347 U.S. 396, 1954 AMC 860; and Rogers 
v. U.S. Lines, 347 U.S. 984, 1954 AMC 
1088. In the first, Sieracki, the Supreme 
Court, for the first time, extended to long- 
shoremen employed by an independent 
contracting stevedore and injured on ship- 
board, what the court chose to call the 
“historical” warranty of seaworthiness, 
which the seamen had enjoyed at least 
since that same court’s own decision in the 
case of Mahnich v. Southern S.S. Co., 321 
U.S. 96, 1944 AMC 1. Sieracki’s employer 
was under contract to Seas to load its ship, 
and Sieracki was injured when a shackle, 
part of the ship’s equipment, carried away 
while he was operating a winch aboard 
the ship. The injured man, who, of course, 
was entitled to compensation from his em- 
ployer under the Longshoremen’s & Har- 
bor Workers’ Compensation Act, 33 
U.S.C. Sec. 901, et seq., chose to sue the 
shipowner. The court specifically found 
the shipowner free from negligence, but 
also found that the latently defective shac- 
kle constituted a condition of “unseawor- 
thiness”, a breach of the duty to furnish a 
seaworthy vessel, which duty was “abso- 
lute” and was owed to “all within the 
range of its humanitarian policy”; that 
the work of a longshoreman was historic- 
ally performed by members of the ship’s 
crew’; that seamen were entitled to the 


‘A statement which at the very best is highly 
questionable as a matter of history. 


protection of an absolute warranty of sea- 
worthiness’ and that a longshoreman, his- 
torically performing part of the seamen’s 
work, was entitled to the same protection 
of the same warranty. 


The court frankly recognized that this 
was a liability without fault. There was 
a sharp dissent calling attention to the 
fact that the court was creating a wholly 
new right in favor of maritime workers, 
not seamen or members of the crew of any 
vessel, workers who were in fact shore 
workers, subjected to none of the dangers 
or difficulties of the seaman’s calling, and 
with no justifiable distinction from other 
less favored shore employees. 


In the cases subsequent to Sieracki, 
there was a disposition on the part of the 
courts in the Second Circuit to limit the 
application of the decision to the charact- 
er of worker actually involved in the case, 
that is, to longshoremen. The Second Cir- 
cuit held, Guerrini v. U.S., 167 F. (2d) 352, 
1948 AMC 724, that a shipowner does not 
warrant seaworthiness to the employee of 
a ship cleaning company. Analyzing the 
Sieracki decision, the court said that it was 
impossible to be sure how far the “new 


"Until Mahnich, supra, the shipowner’s duty to- 
ward seamen, although loosely termed by some 
courts a “warranty of seaworthiness”, was rather 
in fact the duty to exercise due care to make sea- 
worthy, see Halverson v. Nisen, F. Cas. #5970 (CC 
Tex. 1876); TheD. S. Cage, F. Cas. #2002 (CC 
Tex. 1872); The FRANK and WILLIE, 45 Fed. 
494 (SDNY 1891); The JULIA FOWLER, 49 Fed. 

(SDNY 1892); The LYNDHURST, 149 Fed. 
900 (EDNY 1906); The CYRUS, F. Cas. #3930 
(D. Pa. 1789); The LIZZIE FRANK, $1 Fed. 477 
(S D Ala. 1887); The ROBERT C. McQUILLEN, 
91 Fed. 685 (D. Conn. 1899); The HENRY B. 
FISKE, 141 Fed. 188 (D. Mass. 1905). Cf., Scarff v. 
Metcalf, 107 N.Y. 211, 13 N.E. 796 (Ct. Ap. N.Y., 
1887). See Burton v. Greig, 271 Fed. 271 (5 CCA 
1921) in which the shipowner was held not to have 
“insured the adequacy or safety” of the appliance 
in question, and was not liable in damages where 
“all reasonable means” had been used to assure 
the “seaworthiness and safety” of the ship. The 
classic statement in The OSCEOLA, 189 U.S. 158, 
at 175, which is quoted as the fountain-head for 
the whole current doctrine of “warranty of sea- 
worthiness”, has in fact been lifted out of con- 
text, and in any event was plainly obiter. 
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doctrine” might go; that the court should 
hesitate to read it as intending to ex end 
the warranty to all workmen on a ship, 
“however casual”; and that, at any rate, 
if ‘such an innovation” is to be made, “it 
should await the sanction of the Supreme 
Court in the exercise of its function in 
supplying the inadequacies of the past”. 

The following were held not to have the 
absolute warranty of seaworthiness which 
Sieracki had extended to longshoremen: 
an electrician’s helper, Lynch v. U.S. 163 
F. (2d) 97, 1947 AMC 1164 (2 CCA); a 
boiler cleaner from an independent con- 
tractor ashore, Guerrini, supra; a rigger, 
employee of an independent contractor, 
employed to remove a piston from a diesel 
engine, O’Connell v. Naess, 176 F. (2d) 
138, 1949 AMC 1506 (2 CA); a shore car- 
penter, employee of an independent re- 
pairman, Armento v. U.S., 74 F. Supp. 198, 
1948 AMC 478 (EDNY), Petterson v. U.S., 
80 F. Supp. 84 (SDNY 1947), Cioffi v. New 
Zealand Shipping Co., Ltd., 80 F. Supp. 98, 
1948 AMC 789 (SDNY); a “cleaner”, De 
La Pena v. Moore-McCormack, Inc., 84 F. 
Supp. 698 (SDNY); a painter, Lundberg v. 
Prudential Steamship Co. 1951 AMC 1801; 
Rich v. U.S., 177 F. (2d) 688, 1949 AMC 
2079 (2 CA); Frusteri v. U.S., 76 F. Supp. 
667, 1948 AMC 91 (EDNY). 

Unlike those of the Second Circuit, other 
courts proceeded to extend Sieracki to mar- 
itime workers other than longshoremen. 
In Landgraf v. U.S., 75 F. Supp. 58, 1947 
AMC 1539 (E D Pa.) the carpenter of an 
independent contractor engaged to load 
the vessel was held entitled to the war- 
ranty, although there was negligence of 
' the shipowner which itself would justify 
the decision, without necessity for the 
court to rely on Steracki. In Bow v. Pilato, 
82 F. Supp. 399 (S D Cal. 1949), a laborer 
in a cannery boarded the vessel to repair 
her engine, was held to be within Sieracki, 
although again there was negligence suffi- 
cient to justify the decision. In Bochan- 
tin v. Inland Waterways Corp., 96 F. Supp. 
234, 1951 AMC 742 (E.D. Mo.), it was held 
that the owner of a Mississippi River 
barge owes the duty of the warranty of 
seaworthiness to the employee of a shipper 
of grain, drowned in closing the hatch of 
the barge while the barge was still at the 
shipper’s dock. In this case, however, it 
seems that the duties of the decedent fair- 
ly approximated those of a seaman or long- 
shoreman and thus the application of Sie- 
racki was not entirely inappropriate. In 
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Capedona v. The Lake Atlin, 101 F. Supp. 
851, 1952 AMC 41 (S.D. Cal.), the court 
specifically disagreed with the contention 
that the Sieracki doctrine was meant to ex. 
tend only to stevedores or longshoremen 
and said that it extended to all men who 
were performing marine service and were 
subject to its hazards.° 

The Sixth Circuit, in Meyers v. Pitts. 
burgh S.S. Co., 165 F. (2d) 642, 1949 AMC 
199, said that Sieracki extended to the em- 
ployee of a drydock owner engaged in re. 
pairing a vessel in drydock; and, in Gib. 
bons v. U.S., 186 F. (2d) 488, 1951 AMC 
101, the First Circuit said that it applied 
to the employee of an independent con- 
tractor engaged in cleaning up the ship. 
In Eagle Indemnity Co. v. U. S. Lines Co., 
86 F. —_. 949, 1949 AMC 2061 (D. Md.) 
it was said that a ship ceiler and carpenter, 
and, in Christiansen v. U. S., 94 F. Supp. 
934, that a cleaner were entitled to the pro- 
tection of the Sieracki doctrine. 

In 1953, Mr. Justice Black, in Pope ¢ 
Talbot, Inc. v. Hawn, et al, 346 U.S. 406, 
1954 AMC 1, gave the coup de grace to 
the notion that the court might have 
meant what it said in Sieracki in predicat- 
ing that decision on the performance by a 
longshoreman of part of the “traditional” 
or “historical” work of a seaman. The 
protection of the absolute warranty of sea- 
worthiness granted by Sieracki to long- 
shoremen was now extended by the Hawn 
case to the employee of a ship ceiling and 
refitting corporation who was aboard the 
vessel to make certain minor adjustments 
to the grain feeders. The court said that 
Sieracki’s protection was not based on the 
name “‘stevedore” but on the type of work 
he did and its “relationship to the ship 
and to the historic doctrine of unseawor- 
thiness;” that Hawn, the longshoremen 
and the ship’s seamen were all — 
to the same danger; “all were entitled to 
like treatment under law.” 

The dissent called attention to the fact, 
which the majority seems largely to have 
ignored, that Hawn was covered by the 
Longshoremen’s Compensation Act, and 
that what was at issue was a “bonus”, over 
and above his compensation, to be recover- 
ed from the third party shipowner. The 
whole fallacy of approximating shoreside 
employees with seamen is excellently ex- 

sed. 

In Alaska Steamship Co., Inc. v. Petter 


" *[here is a handy collection and tabulation of 
cases appended to the District Judge’s opinion. 
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on, 347 U.S. 396, 1954 AMC 860, the Su- 
preme Court, per curiam, affirmed the 
Ninth Circuit, 205 F. (2d) 478, 1953 AMC 
1405, merely citing without comment the 
sieracki and the Hawn decisions. Petter- 
son, a longshoreman, employee of an inde- 
pendent contracting stevedore, was injur- 
ed aboard the ship by the breaking of a 
block brought on board by his own em- 
ployer. The block was not under the con- 
trol of the shipowner, but was wholly un- 
der the contract of Petterson, his employer 
and his employer’s agents. The Ninth Cir- 
cuit had rejected the theretofore well rec- 
ognized principle that the ship’s duty with 
regard to seaworthiness extended only up 
to the time when the stevedores took con- 
ol of the ship for the performance of 
their work.* 

On the per curiam affirmance, a dissent 
pointed out that the Steracki and Pope & 
Talbot cases did not justify the result an- 
nounced, which was “such a marked change 
in the traditional responsibility of a ship- 
owner as to call for legislative authoriza- 
tion rather than mere judicial recogni- 
tion.” 

A few days later the Supreme Court, 
again per curiam, and by the same divi- 
sion, reversed the Third Circuit in the 
case of Rogers v. U. S. Lines, 347. U.S. 984, 
1954 AMC 1088; 205 F. (2d) 57, 1953 AMC 
1679, in which the Third Circuit had held 
that where a longshoreman was injured on 
shipboard by the breaking of a defective 
wire furnished by the stevedore, his own 
employer, the alleged unseaworthy condi- 
tion having thus been created not by the 
ship but by his own employer, he could 
not recover. There was no indication that 
the ship had sanctioned the use of this 
particular runner or even knew of its ex- 
istence; in fact, as the Third Circuit had 
said: “The statement that the vessel adopt- 
ed the runner as an appurtenance is simp- 
‘The principle that the ship’s liability for unsea- 
worthiness rests upon her control of the allegedly 
unseaworthy equipment or locality, a principle 
now apparently nullified by Petterson, is exempli- 
fied by the following: Lauro v. U.S. 162 F. (2d) 
32, 1947 AMC 888 (2 CA); Lynch v. U.S. 163 F. 
(2d) 97, 1947 AMC 780 (2 CA); Guerrini v. US., 
167 F. (2d) 352, 1948 AMC 724 (2 CA) (cert. den.) ; 
Lopez v. American Hawaiian Steamship Co., 201 F. 
(2d) 418, 1953 AMC 428 (3 CA) (cert. den.); Mol- 
‘wav. Cia, Sud. Americana de'Vapores, 202 F. (2d) 
25, 1952 AMC 1356 (2 CA) (cert. den.); Cioffi v. 
New Zealand Shipping Co., 80 F. Supp. 98, 1948 
\MC 789 (D.C.N.Y.); Eagle Indemnity Co. v. U.S. 
Lines, 86 F. Supp. 949, 1949 AMC 2061 (D.°Md.) 
and many others. 
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ly not justified by the record.” Sce also 
Palazzola v. Pan-Atlantic Steamship Corp., 
211 F. (2d) 277, 1954 AMC 766, now be- 
fore the Supreme Court on certiorari. 

It seems fair to state that it is difficult, 
not to say impossible, to justify this latest 
turn of judicial events upon any theory 
whatsoever.’ Pretermitting the fact that 
the decision of Mahnich v. Southern S.S. 
Co., 321 U.S. 96, 1944 AMC 1], in which 
the warranty of seaworthiness as to seamen 
was first declared to be absolute was itsell 
unquestionably a piece of judicial legisla- 
tion,’ the extension of that warranty to 
longshoremen by Sieracki and then to 
other maritime workers by Pope & Talbot 
is not only without any genuine legal basis, 
but is also without any substantial basis 
in the social or economic purposes sought 
to be served. These workers have their 
rights under Longshoremen’s & Harbor 
Workers’ Compensation Act, 33 USC 901 
et seq., and, as business guests or invitees, 
their rights against shipowners on well 
recognized, long established, and _perfect- 
ly adequate principles of general tort lia- 
bility. To all of this has now been added 
the absolute guarantee of seaworthiness, 
even of equipment over which the ship- 
owner has no control. It is impossible to 
see why, on any fair basis of legal princi- 
ple, this particular class of employee 
should be singled out from all others for 
such special and discriminatory treatment. 
Whatever might be said for the warranty 
of seaworthiness in the case of seamen, 
the rigors of whose calling can be cited 
to justify the warranty, those reasons are 
totally lacking in the case of longshore- 
men and other shoreside maritime workers. 

In the meantime, what is the situation 


*There is an excellent and exhaustive review of 
the entire situation in Vol. XXXIX, Cornell Law 
Quarterly, Spring 1954, pages 381, et seq., by Fran- 
cis L. Tetreault, Esq., “Seamen, Seaworthiness and 
the Rights of Harbor Workers”. Except for the 
fact that the article missed by a few days the Pet- 
terson and Rogers developments, supra, it covers 
the subject with such care and thoroughness as to 
render almost superfluous any comments of our 
own. Any person interested in this harrassed sub- 
ject should study that article, and cannot fail to 
do so without very great profit. 

“There is in fact no field of the law in which the 
judicial temptation to legislate is less inhibited. 
As Mr. Justice Roberts said in his dissent in Mah- 
nich, 321 U.S. at 113, the tendency to ignore prece- 
dent in cases of this sort is such “as to shake con- 
fidence in the consistency of decision and leave the 
courts below on an uncharted sea of doubt and 
difficulty without any confidence that what was 
said yesterday will hold good tomorrow.” 
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in the relationship between shipowners 
and the independent contracting organi- 
zations with which shipowners must do 
business, such as contracting stevedores, re- 
pair men, and the like? Where the negli- 
gence of the shipowner has concurred with 
the negligence of the independent contract- 
or to injure the employee of the contract- 
or, the shipowner is not entitled to con- 
tribution from the negligent employer, 
Halcyon Lines and Vinke & Co. v. Haenn 
Ship Ceiling & Refitting ~—_ 342 US. 
282, 1952 AMC 1 —itself a radical depart- 
ure from another well established admiral- 
ty doctrine, the doctrine allowing contri- 
bution between joint tort feasors by the 
division of damages. This holding has 
brought about a very strange and unac- 
ceptable situation. For instance, in Pope 
& Talbot, Inc. v. Hawn, supra, the injured 
man, Hawn, was obligated to and had 
agreed to refund to his employer, out of 
his recovery from the shipowner, the pay- 
ments which the employer had made to 
him under the Longshoremen’s & Harbor 
Workers’ Compensation Act. The ship- 
owner, the employer and the injured man 
had all been guilty of negligence concur- 
ring to cause the injury. The shipowner 
contended that the judgment against it 
should be reduced by the amount of the 
compensation payments; in other words, 
that the negligent employer should con- 


tribute, at least to the extent of his com-- 


pensation payments, along with the negli- 
gent shipowner. The majority of the court 
rejected this argument. Thus we see the 
anomalous result that the negligent man 
recovers his damages and the shipowner 
bears the entire burden, while the negli- 
gent employer recoups his compensation 
payments and goes entirely free. 


In situations giving rise to an indemnity, 
either express or implied, the courts have 
allowed the shipowner to recover from the 
negligent employer, see McFall v. Com- 
pagnie Maritime Belge, et als, 304 N.Y. 314, 
1952 AMC 1860 (Ct. Ap., N. Y.); Lasovich 
v. SS SAMOVAR, 72 F. Supp. 574, 1947 
AMC 1046 (N.D. Cal.), U. S. v. Rothschild 
Int. Steve. Co., 183 F. (2d) 181, 1950 AMC 
1332 (9 CA), Barber Steamship Lines, Inc. 
v. Quinn Brothers, Inc., 104 F. Supp. 78, 
1952 AMC 750 (D. Mass.); Read v. U.S.A., 
201 F. (2d) 758, 1953 AMC 314 (3 CA); 
States Steamship Co. v. Rothschild Int. 
Steve. Co., 205 F. (2d) 253, 1953 AMC 
1399 (9 CA), Palazzola v. Pan-Atlantic 
Steampship Corp., supra. In its operation 
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of shipping during and after the war, the 
government included express indemnities 
in its various stevedoring, repair, and other 
contracts. Now, shipowning interests, 
faced with the liability without fault for 
“unseaworthiness”-even “unseaworthiness” 
of gear brought aboard by the independ. 
ent contractor, a liability which the Su. 
preme Court has saddled upon them-nat- 
urally are giving serious consideration to 
requiring express indemnification, thus re- 
moving the necessity for reliance upon ju- 
dicial interpretation of the implied indem- 
nity. Such an indemnity, whether it be ex- 
press or implied, should be and is a mat- 
ter of deep concern to the stevedoring, re- 
pairing and other shoreside independent 
contracting interests. The indemnity quite 
obviously means that in cases where the 
employer is liable thereon, the employer 
is responding indirectly in damages to an 
employee covered by the Longshoremen’s 
& Harbor Workers’ Compensation Act. 


All of this also necessarily has a seriously 
unsettling effect on the underwriting of 
the pertinent maritime liability risks. The 
shipowner, faced with liabilities without 
his fault and arising in situations against 
which he is powerless effectively to guard, 
will naturally, by express indemnification, 
seek to pass the liability on to the employ- 
er. The employer, instead of having a 
known and fixed liability to his own em- 
ployees as intended by Congress in the 
Longshoremen’s Act, finds himself subject 
indirectly, through indemnity, express or 
implied, to liabilities brought about by in- 
juries to his own employees, liabilities 
which it was certainly the Congressional 
intention to cover exclusively by the Act. 
The ship’s liability underwriting interests, 
finding themselves faced with the danger 
of unintended, uncontemplated and incal- 
culable risks of liability without fault, will 
be forced to assess premiums on an in- 
creased basis. The stevedore, who accord- 
ing to the plain intention of Congress 
should have his liability to his own em- 
ee fixed on the basis of the known 
and actuarially ascertainable experience 


under the Longshoremen’s Act, now finds 

himself indirectly exposed to liabilities 

which are wholly incalculable. Liability 

without fault in predetermined amounts, 

as under Workmen’s Compensation Acts, 

is one thing. se ge without fault in 
y, 


amounts bounded only by what juries 
might award is something wholly differ- 
ent. When the employer turns to insure 
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himself against this new and wholly unin- 
tended risk, he finds that insurance, if 
obtainable at all, is obtainable only on 
bases likely to approach the prohibitive. 
Some insurers refuse altogether to write 
such risks; others require very large deduc- 
tibles; others, because of the utter impos- 
sibility of safe actuarial computation of 
the risks, require high premiums. All this 
confusion puts an undue and unfair bur- 
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den upon the marine industry and upon 
insurers expected to underwrite these risks; 
a burden which cannot help but react un- 
favorably on the merchant marine. It is 
regrettable that one industry, so important 
an industry in national defense and well- 
being, should be singled out for such un- 
favorable judicial rulings. Probably the 
only effective relief will have to be legis- 
lative. 


Amending The United States Constitution 


Henry W. NICHOLS 
Vice President and General Counsel, National Surety Corporation 
New York, New York 


Te purpose of this article is to direct 
attention to a proposed amendment 
to the Constitution of the United States. 
The proposal is important and requires 
the thought of the lawyers of our Coun- 
try. 

Every good lawyer has an abiding faith 
in our tri-une form of Constitutional Gov- 
ernment and is jealous of its preservation. 
He has taken an oath to uphold the Con- 
stitution of the United States and is grave- 
ly interested in maintaining its integrity. 
Any proposed alteration in this funda- 
mental document is naturally viewed with 
concern. Not every such proposal takes on 
the political aurora of a Bricker Amend- 
ment and some proposed changes in the 
Constitution can be far advanced before 
there is an aroused public opinion. Law- 
yers are well fitted to shape sound public 
thinking on such questions but they can- 
not do it unless the propositions are 
brought to their attention. It was with 
these things in mind that one year ago in 
an article on “The Constitution and the 
Supreme Court” the writer called to the 
attention of readers of the Insurance Coun- 
sel Journal a proposed Amendment deal- 
ing with the Supreme Court* which will 
again come before the 84th Congress. 


A NEW PROPOSAL 


The proposed amendment to be dis- 
cussed in this article may well be intro- 
duced by quoting a timely letter. Under 
date of December 10, 1954, the author re- 


= Insurance Counsel Journal 16. 
S. J. Res. 44 and H. J. Res. 194. 


ceived a letter signed by Congressman 
Chauncey W. Reed, Republican of Illi- 
nois, Chairman of the Committee on the 
Judiciary of the House of Representatives, 
and by Francis E. Walter, Democratic Re 
resentative from Pennsylvania. It deals 
with a proposed amendment to the United 
States Constitution relating to procedures 
for amending the Constitution. The pro- 
posal is of more than academic importance 
because of the feeling that States’ rights 
are gradually being engulfed by an ever 
greater assumption of power by the Fed- 
eral Government. Any development by 
which the power in the States to amend 
the Constitution may become impaired 
would operate as a departure from the 
basic Constitutional design. 


This proposed amendment was intro- 
duced before the 83rd Congress and is to 
be introduced before the new Congress. 
The letter which is quoted below went to 
members of the Standing Committee on 
Jurisprudence and Law Reform of the 
American Bar Association to whom the 
subject was referred by the House of Dele- 
gates for study and report at the 1955 mid- 
winter meeting. Similar information has 
undoubtedly gone to many people through- 
out the United States: 


“We are joining from both sides of 
the political aisle to bring to the atten- 
tion of the various state legislatures and 
to the people a matter of fundamental 
importance. 


“On July 26, 1954, the undersigned 
introduced in the House of Represen- 
tatives, House Joint Resolutions 568 and 
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569 providing for an additional method 
for proposing amendments to the Consti- 
tution of the United States. A number 
of similar resolutions were introduced 
by other members of the Congress. It is 
our intention to reintroduce our pro- 
posals as soon as the new 84th Congress 
convenes next year. 

“Accompanying this letter is a brief 
‘Summary of Legal Aspects’ showing why 
an amendment to the Constitution of 
this nature is so necessary. We are writ- 
ing to the members of the legislatures 
of the various states advising them of the 
developments set out in the Summary. 
It is hoped that these legislators will 
personally consider this matter and ob- 
tain favorable action early in the next 
sessions of their legislatures. 

“We invite particular attention * * * 
to form of resolution attached * * * 
which we suggest for state legislative 
use.” To the legislatures of Illinois, 
South Dakota and Alabama which pio- 
neered in supporting this proposal in 
1953, we commend, in the interest of uni- 
formity, the adoption of this form of 
resolution for the next legislative ses- 
sions. 


“Since the official action of state legis- 
latures has always received the greatest 
consideration and attention of the Con- 
gress, it is hoped that, when a sufficient 
number of state resolutions urging the 
adoption of this proposal have been re- 
ceived, the 84th Congress will be con- 
strained to take favorable action on the 
proposed constitutional amendment. 
We urge that you give this matter your 
most thoughtful and earnest attention.” 


PROCEDURE LONG DISCUSSED 


For those imbued with the lore of Con- 
stitutional history and law, there is no 
more interesting topic than that dealing 
with the amendment of our Constitution 
and the methods of bringing it about. The 
subject of amending the Constitution and 
the procedures for doing so are as old as 
the Constitution itself. The debates upon 
it began in the Constitutional Convention 
in 1787. Article V, which contains the 
amending procedure, was discussed, some- 
times with considerable heat, by the Dele- 
gates on seven separate days and went 
through as many changes before it was 


*“Addendum 1, 
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adopted.* Even then the completed article 
was a compromise that left some questions 
unanswered to the present day. 

It is an exciting experience to read again 
the Federalist and the source records of 
the Constitutional Convention and find 
them still applicable in the light of this 
current proposal. The original debates 
upon the subject of Article V by such great 
men as James Madison, Patrick Henry, 
Gouverneur Morris and others are as sig- 
nificant today as they were when those 
voices filled the Hall of the Constitutional 
Convention. Indeed some of the argu- 
ments there made may become even more 
significant in the 84th Congress of the 
United States. 

The need for leaving with States and 
the people to be governed the right to 
amend their constitution was recognized 
immediately by the Founders and was gen- 
erally accepted. Fear existed, however, as 
to the mode of making amendments. The 
way was to be left open for reasonable 
amendments, yet changes should not be so 
easy as to result in the ready success of 
emotional or superficial movements among 
the people with the result that the stabil- 
ity of the Constitution would be destroy- 
ed. The document as drawn was recog: 
nized as creating a government that was 
new in the world. There had been strong 
opposition. This young government 
should be given a chance before those who 
might continue to oppose the Constitution 
could bring about its rejection and thus 
tear down the entire structure of govern- 
ment so set up. 

It was carefully pointed out, neverthe- 
less, that the Constitution of any govern- 
ment which cannot be regularly amended 
when defects are experienced, results in op- 
pression of the people and_ ultimately 
strife or civil war in an attempt to bring 
about desired change. In the Convention 
of 1787, James Madison noted that the 
Dutch, who had created a constitution that 
lacked the express power of amendment, 
had made several attempts to amend their 
system without success and that the few 
alterations made in it were by tumult and 
faction and for the worse.° 

Following the adoption of the Constitu- 
tion by the Convention, it was said in the 
North Carolina convention by James Ire- 


‘William Logan Martin, The Amending Power, 
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dell, who became one of the first Justices 
of the United States Supreme Court (1790- 
1799), that “if it be adopted, (the Consti- 
tution) can be altered with as much regu- 
larity and as little confusion as any act of 
assembly; not indeed quite so easily, which 
would be extremely impolitic; but it is a 
most happy circumstance that there is a 
remedy in the system itself for its own fal- 
libility, so that alterations can, without 
difficulty, be made agreeable to the gen- 
eral sense of the people.” 

Since these original debates, the subject 
of amending the United States Constitu- 
tion is one to which scholars have devoted 
much attention over the years. There is 
no lack of material upon it in the consti- 
tutional bibliography. Recently, it has 
been felt that the Constitution cannot be 
amended at the instigation of the states 
quite as readily as Mr. Iredell thought. 
rhe fear has been growing that the States 
may be losing to the Federal Government 
rights intended to be retained unto them- 
selves under our Constitution. This has 
resulted in a growing number of petitions 
to Congress from the several States request- 
ing the call for a Federal Convention to 
propose amendments. Most of the recent 
applications have sought to amend the 
Constitution by limiting the power of the 
Federal Government over taxation.’ It has 
been said that the power to tax is the pow- 
er to destroy, and many have feared the 
trend of Federal taxes in recent years, par- 
ticularly the power given Congress in 1913 
by the XVI Amendment to tax our in- 
comes without limit. In fact there was an- 
other Joint Resolution before the 83rd 
Congress which proposes an amendment 
to specifically limit the power of Congress 
to tax incomes, inheritances and gifts." 

“It is the desire to protect the reserva- 
tion of power in the States and in the peo- 
ple under Article X of the Bill of Rights 
that has resulted in the Joint Congression- 
al Resolution introduced by Congressmen 
Reed and Walter, which is the subject 
of this Article.’ This proposed amend- 
ment would change the procedures out- 
lined in Article V for amending the 
Constitution so that the States would not 
be dependent upon Congress to present 


"Vol. IV, Elliot’s Debates in 
Conventions (1836) p. 182. 

Congressman Emanuel Celler to House Judiciary 
Committee, July 23, 1952. 
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amendments. More people need to un- 
derstand what has been happening and to 
have brought to their attention measures 
intended for their good. Were it not so, 
there would be little or no need for this 
or any other current article to extend the 
literature on amending the Constitution. 


ARTICLE V 


“The Congress, whenever two thirds of 
both Houses shall deem it necessary, shall 
propose Amendments to this Constitution, 
or, on the Application of the Legislatures 
of two thirds of the several States, shall 
call a Convention for proposing Amend- 
ments, which, in either Case, shall be valid 
to all Intents and Purposes, as Part of this 
Constitution, when ratified by the Legis- 
latures, of three fourths of the several 
States, or by Conventions in three fourths 
thereof, as the one or the other Mode of 
Ratification may be proposed by the Con- 
gress; Provided that no Amendment which 
may be made prior to the Year One Thou- 
sand eight hundred and eight shall in any 
Manner affect the first and fourth Clauses 
in the Ninth Section of the first Article; 
and that no State, without its Consent, 
shall be deprived of it’s equal Suffrage in 
the Senate.” 

The Article above quoted provides two 
methods for proposing amendments to the 
Constitution. It also provides two meth- 
ods for ratifying amendments. One of the 
two methods of proposing amendments 
and both methods of ratification are com- 
pletely under the control of Congress it- 
self. Many believe that for all practical 
purposes Congress controls both methods 
of proposing amendments but there are 
some ready to debate this. 

By the first method, a resolution pro- 
posing an amendment must originate in 
Congress. It must pass both Houses by a 
two thirds majority of each, after which 
to become effective it must be ratified by 
three fourths of the States by vote of the 
Legislatures or in State conventions as pro- 
posed by Congress. This is the method 
that has always been used when the Cons- 
titution has been amended. 

Under the second procedure for propos- 
ing amendments to the Constitution the 
amendatory measure must originate with 
the States. When the legislatures of two 
thirds of the States have petitioned Con- 
gress to call a Convention for the purpose 
ol proposing Constitutional Amendments, 
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it is, in theory at least, mandatory upon 
Congress to summon such an assembly. 
This method of amending the Constitu- 
tion has never been used. There are some 
who think that Congress cannot be forced 
to use the convention method even though 
called upon by two thirds of the States 
to do so. If this is so then it would seem 
to be true that one intent of the Founders 
has been thwarted. It is at this point that 
the proposed Amendment we are present- 
ly dealing with becomes worthy of our con- 
sideration. 


QUESTIONS CONCERNING 
CONSTITUTIONAL CONVENTIONS 


The records of the Federal Constitution- 
al Convention which framed our funda- 
mental law do not define when and how, 
in the future, amending conventions 
should be called under Article V. There- 
fore, it is difficult to say just how and 
when Congress must call a Federal Con- 
vention and when it can justly be criti- 
cized for not doing so. James Madison 
posed questions regarding this method of 
amending the Constitution as follows. 
“How is a convention to be formed? By 
what rule decide? What the force of 
acts?” These practical questions were left 
unanswered by the Founders and today 
are no nearer to solution than in 1787. 

It requires action by the Legislature of 
two thirds of the States to call for such a 
Convention. Now assume that some two 
thirds of the States have taken some action. 
Who shall decide that the steps taken are 
sufficient as to number, form, subject mat- 
ter and time? Are the actions of some of 
the States, taken some years before the re- 
quired number have acted, still timely and 
in effect or have some of them been re- 
scinded? Is it legally possible to rescind 
such action? Is it proper for the Gover- 
nors of the States to join or veto actions 
of the legislatures? Many questions can 
arise to make it difficult even for Congress, 
acting in the utmost of good faith, to de- 
cide that the time has arrived when it must 
call a constitutional convention to consid- 
er one or more proposals. 

To be a upon Congress, the 
applications of the States should be rea- 
sonably contemporaneous with one an- 
other. Only then would they be persua- 


“Farrand, the Records of the Federal Conven- 
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sive of a real consensus of opinion through. 
out the nation for holding a convention. 
By the same token, they ought to be ex. 
pressive of similar views respecting the na- 
ture of the amendments to be sought.” 

Let us assume that Congress has been 
convinced that a sufficient number of 
States have properly and within a reason- 
able time exercised their prerogative and 
that it is now mandatory upon Congress to 
call a constitutional convention. How 
shall it be done and shall it be controlled 
by Congress or the States? Such a conven. 
tion never has been called and there are 
no rules, laws or precedents for guidance. 
The plenary power to prescribe the man. 
ner of meeting and conducting delibera- 
tions seems to rest in Congress.” One 
would think that it should not be too dif. 
ficult for Congress to settle upon the re- 
quirements. Most authorities believe that 
Congress must determine when and where 
the convention shall meet; fix the number 
of delegates to compose the convention, 
and the methods by which the delegates 
shall be selected; also there must be tem- 
porary rules for the organization of the 
convention. The general expense of the 
convention must be provided for and it 
must be decided how the delegates to the 
convention shall be compensated.” If, as 
and when all these and probably more 
things have been done, such proposal or 
proposals as might result from the delib- 
erations of the convention would have to 
be ratified by three fourths of the States 
to be effective. 


Some people think that the difficulties 
in the whole convention procedure gives 
to Congress excuses that are dangerous to 
States rights. Others feel there are dangers 
inherent in the method so grave that they 
should be avoided, if possible. “Where 
the states apply for a convention for gen- 
eral purposes it would seem that the con- 
vention would be free to draft a new 
document. But even though the applica- 
tions were for a limited purpose, it would 
seem that the state legislatures could have 
no authority to limit an instrumentality 
set up under the Federal Constitution.” 

Court decisions are of little help. Ques- 


_ & Ramsey, 26 Notre Dame Lawyer 195- 
196. 
*Orfield, Amending the Federal Constitution, 
p. 44-45. 

*Hon. Chauncey W. Reed in the House of Rep- 
resentatives, July 26, 1954. 
a Amending the Federal Constitution, p. 





tions on procedures concerning Constitu- 
tional amendments are political questions 
for Congress to determine and with which 
the courts have nothing to do.” It would 
seem, therefore, that whatever Congress 
may decide about the amending process 
will receive the blessing of the judiciary. 


The constitutional, judicial and legisla- 
tive history of Article V provide little guid- 
ance for determining in what manner and 
for what purposes a constitutional conven- 
tion shall be summoned upon petition 
from the legislatures of two thirds of the 
States. This fact takes on real significance 
in the light of the numerous applications 
which have been submitted in recent years 
to the Congress requesting such a convea- 
tion to propose amendments limiting the 
federal power of taxation.” 


We are told that no machinery exists for 
properly recording memorials requesting a 
convention received by Congress from the 
States. As a consequence, locating the text 
of State applications for constitutional con- 
ventions in public records is both difficult 
and somewhat uncertain. Petitions from 
the several States may repose in such di- 
verse chambers as the Committee on the 
Judiciary and Committee on Ways and 
Means of the House, and the Committee 
on Finance and Committee on the Judi- 
ciary of the Senate. Where such a call 
should arise remains even now an abstruse 
question. The index to the Congressional 
Record is not a very good place from which 
to base a call for a Federal convention. 
The searching out of petitions, however, 
is but the first of many hurdles barring an 
accurate determination of the number of 
States whose legislatures have voiced a de- 
sire for a constitutional convention.” 

Are the difficulties with the convention 
method much greater than the Founding 
Fathers ever contemplated or desired? 
Some people feel that under the present 
Article V the States will never be able to 
act with sufficient concert and within a 
reasonable time to satisfy Congress that a 
convention is necessary. Some think that 
the difficulties, insurmountable or not, 
presented by the convention method are so 
great that the States are in grave danger 
of losing to Congress all power of initiat- 
ing amendments to the Constitution. 

On the other hand there are those who 

"Coleman vs. Miller, 307 U.S. 433. 
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feel that if there is sufficient urgency, not 
only will the States act promptly and in 
concert but such public pressure will be 
brought upon Congress that it in turn will 
have to call a Convention and promptly 
establish such rules and appropriations for 
its formation as may be necessary. While 
many applications have been made to Con- 
gress for a constitutional convention, none 
has ever been held. It probably can be 
said, however, that two thirds of the States 
have never acted with sufficient concert 
and within a reasonable time to place up- 
on Congress the compulsion to call the 
convention provided for in Article V. The 
convention method of amendment has 
never been used but can it be said that the 
method has failed after a fair test? 

Strange as it may seem, it is not easy to 
obtain accurate statistics concerning pro- 
posed Amendments to the Constitution, 
and in some respects the best available in- 
formation amounts to an informed guess. 
As late as January 10, 1955 the American 
Law Division of the Library of Congress 
informed Senator John Marshall Butler, 
of Maryland that its research had dis- 
closed that 4149 proposals for amending the 
Constitution have been presented since the 
beginning of our Government in 1789. Of 
course, hundreds of them were duplicates, 
while others were repetitious. Almost every 
Article, Section and Clause of the Consti- 
tution, has, at one time or other, been the 
subject of proposed Amendment.” 

One hundred forty-five of the propos- 
als have dealt with Article V. Out of all 
of these proposals only twenty-two amend- 
ments have been ratified by the requisite 
three-fourths of the States. This nation 
has survived and prospered and perhaps 
it is well that frequent amendments to 
the Constitution have not been made. At 
least one amendment was such a failure 
that it had to be repealed. 

The Sixty-first Congress in 1909, by Res- 
olution, submitted to the legislatures of 
the 48 States a proposed amendment to the 
Constitution giving to Congress unlimited 
power to tax incomes. The people in 1913, 
by action in three fourths of the States, 
gave to Congress this great taxing power. 
Did they then give to Congress too much 

wer? Has another great mistake been 
made? Has the time now come when a 
change in the Constitution is again neces- 
sary to restrict that taxing power? If that 


*The Amending Power, by William Logan Mar- 
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time is at hand then can we expect that 
Congress will itself ever submit a proposed 
amendment, to the States which will re- 
duce and restrict Congressional taxing 
power? If Congressional power to tax 
should be restricted shall it be done under 
an amendment to Article V? Or shall it 
be done under a specific amendment such 
as the so-called Reed-Dirksen Amendment 
which would limit the power of Congress 
to tax incomes, inheritances and gifts.” 
These questions require thought and sound 
answers. 

George Mason, in the Constitutional 
Convention, feared that an oppressive gov- 
ernment might prevent amendments by the 
people. He said that no Amendments of 
the proper kind would ever be obtained 
by the people, if the Government should 
become oppressive.” Does this mean some- 
thing for us today or is it a mere plati- 
tude? 

If Congress cannot be expected to initi- 
ate cures for its own evils, then you ask is 
it not possible for two thirds of the States, 
acting in sufficient concert and within a 
reasonable time, to force Congress to call 
a convention for the purpose? It is pos- 
sible but is it probable? Are the problems 
faced by the States under the convention 
method provided in the present Article V 
just too difficult for practical application? 
Many things are much different today with 
48 States and 164,000,000 people than they 
were when the original 13 States set up our 
Constitution. Political ideologies are pres- 
ent today that did not exist 160 years ago. 

‘The people of the several States never 
intended that they should lose the right 
to amend their Constitution. If the amend- 
ing power has in fact shifted from them to 
the Congress then our governmental power 
is so out of balance as to threaten our 
Constitutional tri-une form of govern- 
ment. Shifted or not, the power to amend 
the Constitution should never be made too 
difficult for the people that created it for 
themselves. That is the reason for the pro- 
posed amendment which we will now dis- 
cuss. 


THE AMENDMENT PROPOSED 


The Joint Resolution was first intro- 
duced into the 83rd Congress by Represent- 
ative Chauncey W. Reed, Chairman of the 


S.J. Res. 23; H. J. Res. 103 
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Committe of the Judiciary in the House 
of Representatives, on July 26, 1954. When 
this proposed Amendment was introduced 
it was not expected that it would get 
through the 83rd Congress but it was in- 
troduced for the purpose of making a start 
and with the understanding that it would 
be re-introduced before the 84th Congress. 
This proposed Amendment to the Consti- 
tution of the United States relating to the 
procedure for amending the Constitution 
itself would be in lieu of the pr -sent Ar- 
ticle V and reads: 


“ARTICLE 


“SECTION 1. The Congress, whenever 
two-thirds of both Houses shall deem it 
necessary, shall propose amendments to 
this Constitution, or on the application of 
the legislatures of two-thirds of the several 
States shall call a convention for propos- 
ing amendments; or the legislature of any 
State, whenever two-thirds of each house 
shall deem it necessary, may propose 
amendments to this Constitution by trans- 
mitting to the Secretary of State of the 
United States and to the secretary of state 
of each of the several States a certified copy 
of the resolution proposing the amend- 
ment, which shall be deemed submitted to 
the several States for ratification when cer- 
tified copies of resolutions of the legisla- 
tures of any twelve of the several States by 
two-thirds of each house shall have been 
so transmitted concurring in the proposal 
of such amendment; which, in any case, 
shall be valid to all intents and purposes 
as part of this Constitution when ratified 
by the legislatures of three-fourths of the 
several States: PROVIDED, That no 
State, without its consent, shall be de- 
prived of its equal suffrage in the Senate. 

“SEC. 2. The act of proposal, concur- 
rence in a proposal, or ratification of an 
amendment, shall not be revocable. 

“SEC. 3. A proposal of an amend- 
ment by a State shall be inoperative un- 
less it shall have been so concurred in with- 
in seven years from the date of the propos- 
al. A proposed amendment shall be inop- 
erative unless it shall have been so rati- 
fied within fifteen years from the date o! 
its submission, or shorter period as may be 
prescribed in the resolution proposing 
the amendment. 

“SEC. 4. Controversies respecting the 
validity of an amendment shall be justi- 
ciable and shall be determined by the ex- 
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ercise of the judicial power of the United 
States.”™ 

The two methods by which amendments 
to the Constitution of the United States 
may be proposed under its present Article 
V are not interfered with in the above pro- 
posed Amendment. In addition to the two 
original methods, this proposal introduces 
a third and entirely new method. The new 
method requires no action from Congress 
whatever. It does away with the need for 
a Constitutional Convention. Also, it 
seems to do away with the convention 
method of ratification by the States. This 
new method of amending the Constitution 
not only originates with but remains with- 
in control of the States and any such pro- 
posal becomes a part of the basic law of 
our land when it has been ratified by the 
legislatures of three quarters of the States. 

Should this Joint Tecate be adopt- 
ed then the legislature of any State may 
propose amendments to the United States 
Constitution by passing a proposal by a 
two thirds majority of each house of the 
State legislature. A certified copy of the 
proposal would then be transmitted by 
the originating State to the Secretaries of 
State of each of the several States and also 
to the Secretary of State of the United 
States. When any twelve States shall have 
concurred in any such resolution and shall 
have certified approval by a two thirds 
vote of each house of their legislature, it 
shall be deemed to have been submitted 
to all the States for ratification and shall 
be valid to all intents and purposes as a 
part of the Constitution when ratified by 
three fourths of the States; the same ma- 
jority required under present Article V. 

Under this proposal where is the record 
of ratification to be kept? One may as- 
sume that official notice of ratification will 
be furnished by the several States to the 
Secretary of State of the United States. 
This would be in line with the method of 
recording proposed amendments under the 
new method. The proposal does not make 
this clear, however, and the question may 
well be asked—why not clear up with cer- 
tainty a point that has caused trouble un- 
der the present Article. 

Section 2 of the pomee amendment is 
for the purpose of removing one of the 
present questions. By this Section of the 
proposed Amendment it is provided that 
the act of proposal, concurrence in the 
proposal or ratification, shall not be re- 
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vocable. Both the Supreme Court and 
Congress, as well as political writers, have 
reached the conclusion under Article V 
that, while the State has a right to reverse 
its position after it has declined to ratify 
an amendment, it does not have the right 
to reverse its position after it has ratified 
the amendment; this for the reason that 
by ratification it had exhausted its pow- 
er under the Constitution.” Attention has 
been called to a case that originated in 
the United States District Court for the 
Eastern District of Kentucky, now pending 
in the United States Court of Appeals for 
the Sixth Circuit, which makes an attack 
upon the validity of the Fourteenth 
Amendment based on the contention that 
the proposal of the amendment having 
been rejected by more than one fourth of 
the States that such rejections were defini- 
tive and that later ratification by these 
States was a nullity.” Under the present 
Article V it is true that some States that 
have voted approval to a proposed consti- 
tutional amendment have subsequently re- 
voked, or at least have attempted to re- 
voke, their action before the necessary con- 
currence by two thirds of the States has 
been obtained. The possibility of revoca- 
tion is not only a practical difficulty but 
raises a nice legal question at the same 
time. 


Section 3 of the proposed amendment 
provides that a proposal shall be inopera- 
tive unless it shall have been concurred in 
by 12 States within seven years from the 
date of the proposal and unless it shall be 
ratified by three fourths of the several 
States within fifteen years from the date of 
its submission or in such shorter period as 
may be prescribed in the resolution pro- 
posing the amendment. One of the ditti. 
culties with the present Article V is that 
there is no time limit put upon proposals 
or ratifications by the several States. Ar- 
ticle V implies only that amendments shall 
be ratified within a reasonable time after 
proposal.” As late as 1939 the three States 
of Georgia, Connecticut and Massachusetts 
ratified the first ten Amendments. The 
Child Labor Amendment was proposed by 
the Sixty-eighth Congress in 1924 but to 
date only twenty-eight States, an insuffi- 
cient number, have ratified. 

Section 4 of the proposed amendment 
provides that controversies respecting the 

=39 A.B.A.J. 126. 
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validity of an amendment shall be justi- 
ciable and may be determined by the exer- 
cise of the judicial power of the United 
States. 

In short, should this resolution pass and 
eventually become a part of the Consti- 
tution, then that basic law may in the fu- 
ture be amended upon ratification of three 
fourths of the various States upon: (1) A 
proposal submitted to the States by two- 
thirds of each House of Congress; or, (2) 
a proposal submitted to Congress by two- 
thirds of the States for a constitutional 
convention which it seems Congress should 
call, or, (3) a proposal by the legislature 
of any State, whenever two-thirds of each 
house thereof shall deem it necessary to 
amend the Constitution, by transmittin 
to the Secretary of State of the Unite 
States and to the Secretary of State of 
each of the several States a certified cop 
of the resolution proposing the amend- 
ment. The amendment shall be deemed 
submitted to the several States for ratifica- 
tion when certified copies of resolutions 
of the legislatures of any twelve of the sev- 
eral States by two-thirds of each house shall 
have been so transmitted, concurring in 
the proposal of such amendment. Under 
this plan future — to amend the 
Constitution could come: Wholly on the 
part of Congress; on the part of the States 
and the Congress; or entirely on the part 
of the States. 


IS THE AMENDMENT NECESSARY 


Is the proposed amendment that we have 
been discussing necessary? Some feel that 
it is necessary for the preservation of our 
liberty. Woodrow Wilson said that “no 
impulse short of the impulse of self-preser- 
vation, no force less than the force of rev- 
olution, can nowadays be expected to move 
the cumbrous machinery of Article V.”” 


All through the debates of the Consti- 
tutional Convention we see the determina- 
tion to protect the States and their people 
from an all powerful Federal Govern- 
ment. 

In the Constitutional convention there 
was introduced what has been called the 
Virginia plan. On May 29, 1787 Mr. Ran- 
dolph introduced a resolution providing 
that the Articles of Union should be 
amended when necessary, but that the as- 


*Hon. Chauncey W. Reed, House of Representa- 
tives, July 26, 1954. 
*Congressional Government p. 242-8. 
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sent of the national legislature ought not 
to be required thereto.“ Several members 
objected to er it unnecessary to have 
the consent of the national legislature. 
George Mason from Virginia urged the 
amendment. He contended that amend- 
ments would be necessary and that it 
would be better to provide easy and cons- 
titutional methods for the people to make 
them. He argued it was improper to re- 
quire the consent of Congress for it might 
abuse its power and refuse its consent for 
that very reason. Mason thought it dan- 
gerous to leave only to Congress, power 
to amend the Constitution. He stated that 
if the government should become oppres- 
sive, Congress would never propose amend- 
ments of the right kind. In the conven- 
tions of the original States where the Cons- 
titution came in for severe scrutiny and 
debate, Article V was found comforting 
and had its influence in bringing about 
ratification. The States felt that if the 
Congress grew too powerful the States 
could call for another convention under 
Article V to restrain the Congress. 

To call a convention Congress must act 
by resolution which must pass in both 
houses—or it fails. Such a failure need 
not be by design. It could result from par- 
tisanship, disunity, lack of understanding, 
executive dominance, continual deferment, 
or confusion. Whatever the cause the con- 
sequence of any such failure to call a con- 
vention would be to block the will of the 
States. The only recourse would seem to 
be to a strong public opinion for the 
Courts are powerless to compel the Con- 
gress to act. It seems fantastic to think 
that the States and their people could ever 
stand so helpless before Congress. But 
strange things have happened in the legis- 
latures of the world. It will always be nec- 
essary that we guard to the utmost our 
Constitutional balance of power. So soon 
as our people take their Constitutional lib- 
erties for granted they are in danger of los- 
ing them. 

For more than twenty years the powers 
of the States have been squeezed by all 
three branches of our Federal Government. 
As was said by the Supreme Court in 
1936, if unchecked this could go on and 
on until the States become only geograph- 
ical subdivisions of an all powerful na- 
tional government.” Others have written 

*Farrand, The Records of the Federal Constitu- 
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that, over the years, changes have occurred 
which have perverted the careful design 
of the Founders. Has Congress by its ex- 
ercise of power threatened the character of 
our Government? Are the people and the 
States losing rights which the Founders of 
our Country fought so hard to preserve for 
them? It certainly was never c ntemplated 
that the States which gave life to the Con- 
stitution should lose control of the power 
to amend it. If the States have lost con- 
trol or are in danger of losing control then 
it is time for people to take action. 

That is the problem facing the country 
today and it is the reason for the interest 
in the present proposed amendment to Ar- 


ticle V. If the proposal needs refinement | 


it should be studied. If it is necessary it 
should be adopted. If it is not necessary 
the answer is obvious. This is something 
for lawyers to help our people and their 
legislative representatives decide. 

The States have to date failed to obtain 
a Constitutional Convention to restrict 
Congressional taxing power. Is that, as 
some believe, a sign we are losing the great- 
est governmental system created by man? 
Or is it only an important economic ques- 
tion? It has been said that we have al- 
ready lost our liberty of mind and soul.” 
If that is so then we had better be quick 
to do whatever is necessary to change the 
attitude and power of Congress. Perhaps 
we criticize Congress too much and are too 
easy on the States for not acting in accord 
and within a reasonable time. 

Our Constitution by its Article V pro- 
vides a method of amendment by conven- 
tion. Have the States in fact by a clear 
two thirds of their number ever demanded 
that Congress call a Constitutional Con- 
vention? Has Congress ever actually re- 
fused a demand to call a convention? Per- 
haps our energies should be directed to- 
ward educating the people to the dangers 
in the Congressional power and go about 
with determination making necessary 
amendments in the convention method pre- 
scribed by Article V. If thirty two States 
ever make a clear and timely call upon 
Congress for a convention, will Congress 
dare to dodge the issue or even delay it 
unduly? 


CONCLUSION 


In conclusion let us assume that the 
reader feels there is sufficient danger in 
the present situation to warrant action. 


=39 A.B.A.J. 168. 
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If so, you may feel that the proposed 
Amendment to Article V of the Consti- 
tution is a major step forward. 

While the question has never been be- 
fore the courts, it would appear that Con- 
gress may be supreme with respect to its 
compliance or non-compliance with an ap- 
plication from two-thirds of the States to 
call a convention for proposing amend- 
ments.” 

The weakness in the convention pro- 
cedure is that apparently no power is avail- 
able to the States, unless it be that of pub- 
lic opinion, by which they can compel 
Congress to carry out its duty to call the 
convention provided by Article V. Public 
opinion when shaped by the minds of a 
majority is about the most powerful force 
known in a Republic. Do you believe it 
can make itself effectively felt for a consti- 
tutional convention if need be? Or do we 
need something better? 

Are our States powerless to bring about 
a proper respect and interpretation of the 
Constitution unless they happen to elect 
a Congress clearly dedicated to our Consti- 
tutional principles. If the time ever comes 
when the majority of our Congressional 
representatives are not informed as to 
Constitutional principles and do not act 
upon them, then the people themselves 
will be largely to blame. The people are 
responsible for their representatives. Do 
you believe that if the people are informed 
they will act with decision when faced with 
the question whether or not the time has 
come when State governments should put 
a stop to the National Government en- 
croaching upon their respective domains? 
Or do you think it has become too diffi- 
cult to inform our increasing millions 
about these basic questions? 

If you believe that Congress has power 
to block action on Constitutional amend- 
ments desired by a sufficient number of 
States then that power should be review- 
ed while we have a political atmosphere 
conducive to sound debate. This is the 
important question. It is claimed that the 
saving instrument is at hand. The people 
of our Country look to its lawyers to ad- 
vise them whether or not it is wise to adopt 
the proposed or a comparable amendment 
to Article V providing procedure for pro- 
posing amendments to dhe Constitution by 
the States without depending upon Con- 
gress to call a convention. 

A volume could be written upon Article 


"40 A.B.AJ. 803. 
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V in the light of what has transpired in 
the United States in the past generation. 
It could be a tremendously interesting vol- 
ume to all who value the American way of 
government created by our inspired Found- 
ers. If in this brief article the author has 
stirred interest among a few of those with 
the ability and will to give thought to 
these questions and to create sound public 
opinion, then the effort expended has 
been decidedly worthwhile. 


ADDENDUM 1 


83rd CONGRESS 2d Session H. J. RES. 
568 IN THE HOUSE OF 
REPRESENTATIVES 
July 26, 1954 


Mr. Reed of Illinois introduced the fol- 
lowing joint resolution; which was referred 
to the Committee on the Judiciary 


JOINT RESOLUTION 


Proposing an amendment to the Cons- 
titution of the United States relating to 
the procedure for amending the Consti- 
tution. 


1 Resolved by the Senate and House of 
Representatives 
of the United States of America in 
Congress assembled 
(two-thirds of each House concurring 
therein), That in lieu 
of article V of the Constitution of the 
United States, the 
following article is proposed as an 
amendment to the Consti- 
tution of the United States, which, 
when ratified by the 
legislatures of three-fourths of the sev- 
eral States, shall be 
valid, to all intents and purposes, as 
part of the Constitution: 
“ARTICLE — 
“SECTION 1. The Congress, when- 
ever two-thirds of 
both Houses shall deem it necessary, 
shall propose amend- 


2 


ments to this Constitution, or on the 
application of the legis- 

latures of two-thirds of the several 
States shall call a con- 

vention for proposing amendments; 
or the legislature of any 

State, whenever two-thirds of each 
house shall deem it neces- 
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sary, May propose amendments to this 
Constitution by trans- 

mitting to the Secretary of State of the 
United States and 

to the secretary of state of each of the 
several States a certi- 

fied copy of the resolution proposin 
the a Soar which <i iy ge 

shall be deemed submitted to the sev- 
eral States for ratifica- 

tion when certified copies of resolu- 
tions of the legislatures of 

any twelve of the several States by two- 
thirds of each house 

shall have been so transmitted con- 
curring in the proposal of 

such amendment; which in any case, 
shall be valid to all 

intents and purposes as part of this 
Constitution when ratified 

by the legislatures of three-fourths of 
the several States: 

Provided, That no State, without its 
consent, shall be de- 

prived of its equal suffrage in the 
Senate. 
“SEC. 2. The act of proposal, con- 

currence in a proposal, 

or ratification of an amendment, shall 
not be revocable. 
“SEC. 3. A proposal of an amend- 

ment by a State shall 

be inoperative unless it shall have 
been so concurred in 

within seven years from the date of 
the proposal. A pro- 

posed amendment shall be inopera- 
tive unless it shall have 

been so ratified within fifteen years 
from the date of its 


3 


submission, or shorter period as may 
be prescribed in the 
resolution proposing the amendment. 
“SEC. 4. Controversies respecting 
the validity of an 
amendment shall be 
shall be determined 
the exercise of the judicial power of 
the United States.” 
SEC. 2. This article shall be inoper- 
ative unless it shall 
have been ratified as an amendment 
to the Constitution by 
the legislatures of three-fourths of the 
several States within 
seven years from the date of its sub- 
mission. 


justiciable and 
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Author’s Note: 

The last four lines of this proposed 
Amendment are confusing and do not ap- 
pear in the Resolution which the sponsors 
suggest for use by the several States. 


ADDENDUM 2 
SENATE JOINT RESOLUTION NO.— 


An Application to the Congress of the 
United Siates pursuant to Article V of the 
Constitution of the United States for a 
convention for proposing an amendment 
to the Constitution of the United States. 

RESOLVED by the Senate of the State 
of , the House of Representa- 
tives concurring: 

That the Legislature of the State of 

, pursuant to Article V of 

the Constitution of the United States, here- 
by makes application to the Congress of 
the United States to call a convention for 
proposing the following Article as an 
amendment to the Constitution of the 
United States in lieu of Article V: 





“ARTICLE —— 


Section 1. The Congress, whenever two 
thirds of both houses shall deem it neces- 
sary, shall propose amendments to this 
Constitution, or on the application of the 
Legislatures of two thirds of the several 
States shall call a convention for propos- 
ing amendments; or the Legislature of any 
State, whenever two thirds of each house 
shall deem it necessary, may propose 
amendments to this Constitution by trans- 
mitting to the Secretary of State of the 
United States and to the Secretary of State 
of each of the several States a certified 
copy of the resolution proposing the 
amendment, which shall be deemed sub- 
mitted to the several States for ratification 
when certified copies of resolutions of the 
Legislatures of any twelve of the several 
States by two thirds of each house shall 
have been so transmitted concurring in the 
proposal of such amendment; which, in 
any case, shall be valid to all intents and 
purposes as part of this Constitution when 
ratified by the Legislatures of three fourths 
of the several States: Provided, that no 
State, without its consent, shall be depriv- 
ed of its equal suffrage in the Senate. 

Section 2. The act of proposal, concur- 
rence in a proposal, or ratification of an 
amendment, shall not be revocable. 
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Section 3. A proposal of an amendment 
by a State shall be inoperative unless it 
shall have been so concurred in within 
seven years from the date of the proposal. 
A proposed amendment shall be inopera- 
tive unless it shall have been so ratified 
within fifteen years from the date of its 
submission, or shorter period as may be 
prescribed in the resolution proposing the 
amendment. 

Section 4. Controversies respecting the 
validity of an amendment shall be justi- 
ciable and shall be determined by the ex- 
ercise of the judicial power of the United 
States.” 

RESOLVED FURTHER, that such 
amendment shall be valid to all intents 
and purposes as part of the Constitution 
of the United States when ratified by the 
legislatures of three-fourths of the several 
states; 

RESOLVED FURTHER, that as the 
power of the sovereign states to propose 
amendments to the Constitution of the 
United States by convention under Article 
V has never been exercised and no prece- 
dent exists for the calling or holding of 
such convention, the State of 
hereby declares the following basic prin- 
ciples with respect thereto: that the power 
of the sovereign states to amend the Cons- 
titution of the United States under Article 
V is absolute; that the power of the sov- 
ereign states to propose amendments to 
the Constitution by convention under Ar- 
ticle V is absolute; that the power of the 
sovereign states extends over such conven- 
tion and the scope and control thereof and 
that it is within their sovereign power to 
prescribe whether such convention shall 
be general or shall be limited to the pro- 
posal of a specified amendment or of 
amendments in a specified field; that the 
exercise by the sovereign states of their 
power to require the calling of such con- 
vention contemplates that the applications 
of the several states for such convention 
shall prescribe the scope thereof and the 
essential provisions for holding the same; 
that the scope of such convention and the 
provisions for holding the same are estab- 
lished in and by the applications therefor 
by the legislatures of the two thirds ma- 
jority of the several states required by Ar- 
ticle V to call the same, and that it is the 
duty of the Congress to call such conven- 
tion in conformity therewith; that such 
convention is without power to transcend, 
and the delegates to such convention are 
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without power to act except within the 
limitations and provisions so prescribed; 

RESOLVED FURTHER, that such con- 
vention shall be called and held in con- 
formity with the following limitations and 
provisions, and that the Congress, in the 
call for such convention, hereby is request- 
ed to and shall prescribe: 

(1) That such convention shall be held 
in the city of Philadelphia, in the state of 
Pennsylvania, on the first Monday of the 
first December following transmission to 
the Senate and the House of Representa- 
tives of the Congress of. the United States 
of applications for such convention by the 
legislatures of two thirds of the several 
states and, in honor of the nation’s found- 
ers and for invocation, shall convene at 
Constitution Hall, at Independence 
Square, at the hour of 10:00 o’clock in the 
morning of such day, and thereupon ad- 
journ to more commodious quarters with- 
in said city for session as the convention 
shall determine; 

(2) That the several states shall have 
equal suffrage at such convention; that 
each of the several states shall be entitled 
to three delegates thereat and that each 
of such delegates shall be entitled to one 
vote; that the delegates to such convention 
from the several states shall be the highest 
officer of the senate and the highest offi- 
cer of the house of representatives of their 
respective legislatures at the time of such 
convention, except that in states where 
the lieutenant governor is president of the 
senate, the president of the senate pro tem 
or other highest officer from the mem- 
bership of the senate shall be such dele- 
gate from the senate and in states having 
a unicameral legislature the two highest 
officers of its legislature shall be such dele- 
gates, which two delegates in each of the 
several states shall jointly designate a citi- 
zen of such state at large who shall be the 
third delegate from such state to such con- 
vention; chat in case of a vacancy in the 
office of any delegate during such con- 
vention, not otherwise filled pursuant to 
law or by legislative act or as herein pro- 
vided, such vacancy shall be filled by the 
governor of such state from the senate or 
house of its legislature or the state at large, 
respectively, as the case may be; that dur- 
ing such vacancy and during the absence 
of a delegate from the floor of the con- 
vention the delegates present from such 
state shall be empowered to exercise the 
vote of the absent delegate or delegates 
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from such state; that the legislature of any 
state may choose its delegates to such con- 
vention, other than hereinabove desig- 
nated, in which case the delegates so chos- 
en shall be certified to the convention by 
the secretary of state of such state and 
shall constitute the delegates of such state 
at such convention in lieu of the dele- 
gates otherwise hereinabove designated. 

(3) That such convention shall be lim- 
ited and restricted specifically to the con- 
sideration and proposal of such amend- 
ment to Article v, the choosing of officers 
and adoption of rules of procedure for the 
conduct of such convention and the main- 
tenance of order thereat, the determina- 
tion of any issue respecting the seating of 
delegates, adjournment from day to day 
and to a day certain and from place to 
place within said city as may be conveni- 
ent, and adjournment sine die; and such 
convention shall not be held for any other 
purpose nor have any other power, and 
the delegates thereto shall have no power 
other than within the limitations eosin 
prescribed; 

(4) That a permanent record shall be 
made of the proceedings of such conven- 
tion, which shall be certified by the secre- 
tary of the convention, the original of 
which shall be placed in the Library of 
Congress and printed copies of which shall 
be transmitted to the Senate and the 
House of Representatives of the Congress, 
to the secretary of state of the United 
States, and to each house of the legisla- 
ture and to the secretary of state of each 
of the several states; 


(5) That the powers of such conven- 
tion shall be exercisable by the states, rep- 
resented at such convention by duly consti- 
tuted delegates thereat, by majority vote 
of the states present and voting on such 
proposal, and not otherwise; 


RESOLVED FURTHER, that this ap- 
plication shall constitute a continuing ap- 
plication for such convention under Ar- 
ticle V of the Constitution of the United 
States until the legislatures of two thirds 
of the several states shall have made like 
applications and such convention shall 
have been called and held in conformity 
therewith, unless the Congress itself pro- 
pose such amendment within the time and 
the manner herein provided; 


RESOLVED FURTHER, that proposal 
of such amendment by the Congress and 
its submission for ratification to the legis- 
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latures of the several states in the form of 
the article hereinabove specifically set 
forth, at any time prior to sixty days after 
the legislatures of two thirds of the several 
states shall have made application for such 
convention, shall render such convention 
unnecessary and the same shall not be 
held; otherwise such convention shall be 
called and held in conformity with such 
applications; 

RESOLVED FURTHER, that as this 
application under Article V of the Consti- 
tution of the United States is the exercise 
of a fundamental power of the sovereign 
states under the Constitution of the United 
States, it is requested that receipt of this 
application by the Senate and the House 
of Representatives of the Congress of the 
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United States be officially noted and duly 
entered upon their respective records, and 
that the full context of this resolution be 

ublished in the official publication of 
both the Senate and the House of Repre- 
sentatives of the Congress; and 

RESOLVED FURTHER, that certified 
copies of this resolution be transmitted 
forthwith to the Senate and the House of 
Representatives of the Congress of the 
United States, to each senator and repre- 
sentative in the Congress from this state, 
and to the secretary of state of the United 
States, and to each house of the legislature 
and to the secretary of state of each of the 
several states, attesting the adoption of 
this resolution by the legislature of this 
state. 





